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W are Proud to Offer ‘BLACK BEAUTY” 
The new all VINYL - - - EXTRA CAPACITY - - -““ALL- IN - ONE” 





Black Beauty No. 70 


As Described and Illustrated with 
50 blank sheets for Minutes and By-Laws 


Black Beauty No. 80 


Same outfit but with 
Printed Minutes and By-Laws 


Additional certificates 12 cents each. 


$77 0° 
$] 8 °° 


Preferences, Designations, Clauses, etc., under 200 words, printed on face 
of certificates—40 Certificates, | or 2 classes of stock—certificates evenly 
divided amongst classes unless otherwise specified. Add $1.50 for each 
additional group of 100 words or fraction thereof. (Send Copy of 
Certificate of Incorporation) Add to price...................... $12.00 


Additional certificates 12 cents each. Each addit. ne of auk 5 aviv $2.00 


WHEN ORDERING 
(Postage prepaid if remittance is sent with order) 


Print Corporate Name exactly as on Certificate of Incorporation, 
Give pa and Year of incorporation; No. of shares............ 


Par Value $......-.00 Capital Stock Dreriecasnes% If stock 
is without par value specify total amount of a reer 
Is stock Full Paid and Non assessable?.... Certificates signed by 
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COMPLETE CORPORATE OUTFIT 


- - + seal included, fits comfortably into a 
lustrous, black vinyl, long lasting Slip-case. 


DESCRIPTION 

CORPORATE RECORD BOOK .. .a rich, black vinyl 

book with 3 extra large rings. Holds extra certificates 

or additional minutes and pocket seal in zipper pouch. 

“CORPORATE RECORDS” and border stamped in 

gold on cover. Corporate name printed on gold insert 

which slides into built-in acetate protected holder on 
spine of book. 

@ MINUTES AND BY-LAWS... Consist of title page 
and 50 blank sheets—or for only $1.00 extra we 
supply our time-saving printed Minutes and By-Laws. 

e@ 20 LITHOGRAPHED CERTIFICATES .. . perma- 
nently bound together with stubs, in a special loose 
leaf section, all numbered. Certificates printed with 
name, state, capitalization, and officers’ titles. 

e STOCK AND TRANSFER SHEETS .. . 4 pages, 
alphabetized subdivisions; permanently bound in a 
special loose leaf section. 

e CELLULOID TAB INDEX SEPARATORS 

@ POCKET SEAL . In our unique zipper pouch 
of matching black vinyl, fits on loose leaf rings within 
book; easily removed for convenient carrying in pocket. 


Featuring a lasting, matching, black vinyl slip- 
case into which entire outfit slips — a practical. 
enhancing addition to library or desk. Overall 
size — 1054” x 214” x 1114”. 





It costs you no more to give your client the compact “BLACK BEAUTY” 


—>-- > 


“BLACK BEAUTY" 

RUSHED TO YOU BY MAIL ON 

SAME BUSINESS DAY ORDER IS RECEIVED 
(Specially Printed Certificates Require More Time) 


ail 





“Black Beauty” is an important addition to 
our line of Corporate Outfits. $15. and up. 
-.. ask for catalog. 


43 Park Place, New York 7, N. Y. 


BEekman 3-3037 
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BELL SYSTEM TEAMWORK IS A VITAL FACTOR 
IN EFFICIENT, ECONOMICAL TELEPHONE SERVICE 


Direct Distance Dialing is an example of the 


value of unified research, manufacture and operations 


‘Dee are great advantages to the 
public and the nation in the way the 
Bell System is set up to provide tele- 
phone service. It is a very simple 
form of organization, with four 
essential parts. 


Bell Telephone Laboratories does 
the research. 


The Western Electric Company 
is the Bell System unit which does 
manufacturing, handles supply, and 
installs central office equipment. 


Twenty-one Bell Telephone oper- 
ating companies provide service 
within their respective territories. 


The American Telephone and 
Telegraph Company co-ordinates 
the whole enterprise and furnishes 
nationwide service over Long Dis- 
tance lines. 


Each is experienced and efficient 
in its own field. But the particular 
value of each is greatly extended be- 
cause all four parts are in one organ- 
ization and work together as a team. 


Direct Distance Dialing—one of 
the greatest advances in the speed 
and convenience of telephone serv- 
ice—is an example of the value of 
this unified setup. 


Already more than 8,000,000 tele- 
phone customers in more than 700 
localities can dial direct to as many 
a: 46,000,000 telephones throughout 
the country. Each month there are 














EXAMPLE OF TEAMWORK. At left is new fast-moving switch (actual size) used in Direct 
Distance Dialing. Many of them go into action automatically every time you dial. Enclosed 
in gas-filled glass tubes to assure perfect contacts. Made to last 40 years. The result of 
Bell Telephone Laboratories and Western Electric working together to get the best and most 
economical design. At right is remarkable new machine, designed by Western Electric, 
which automatically assembles 360 switches an hour at a very small cost. 


more. Millions of others can dial 
direct over shorter out-of-town dis- 
tances. Calls as far as 3000 miles 
away go through in seconds. 


All of this didn’t just happen. It 
called for years of intensive planning, 
the invention of wholly new ma- 
chines and equipment, and the de- 
velopment of new operating and 
accounting techniques. 


Research alone couldn’t have done 
it. Neither manufacturing nor 
operations separately could have 


done it. And just money couldn’t 
have done it, although it takes 
money and a lot of it for telephone 
improvement. 


The simple truth is that it could 
never have been done so quickly and 
so economically without the unified 
setup of the Bell System. 


For many a year it has given dy- 
namic drive and direction to the 
business and provided the most and 
the best telephone service in the 
world. 


BELL TELEPHONE SYSTEM 
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The President's Page 


John D. Randall 


Building and Building 


Since the last President’s Page, I 
have traveled from Indiana to the 
State of Washington, from Wyoming 
to Washington, D. C., and Charlottes- 
ville, Virginia, and then on to Missouri 
to attend bar meetings. At each of these 
meetings, there was a much greater 
interest in the work of the organized 
Bar than had been indicated by the 
attendance at last year’s meetings of 
the same groups. 


In an address before the Judge Ad- 
vocate General’s Conference in Char- 
lottesville, Virginia, | congratulated the 
members of the Judge Advocate Gen- 
eral’s Corps for their high membership 
in the American Bar Association. 
Eighty per cent of the Judge Advocates 
serving in the United States Army are 
members of the American Bar Associ- 
ation. I should like to see each state 
and local bar association in the United 
States set as a goal that 80 per cent 
of the lawyers in the region join the 
American Bar Association. 

The Federal Bar Association is now 
aiming at that goal. In addition the 
Federal Bar Association has prepared 
the preliminary sketches for a bar 
building in Washington, where it has 
its headquarters. This building would 
be available to every lawyer who finds 
it necessary to visit that city on legal 
matters. Such facilities should be wel- 
comed by all attorneys. 

I should like to stress the role that 
this building will play in the continu- 
ing legal education program of the 
Federal Bar. I am sure that the archi- 
tects and the building committee will 
express this function through an imagi- 
native design. It is planned that the 
bar building will have facilities for 
meetings, institutes and research, where 
the members of the Bar will be able 
to participate in a program of continu- 
ing legal education. This will of course 


keep them current professionally, to 
serve their clients better, and intellectu- 
ally for their own personal satisfaction. 
Until now the legal profession has not 
had a recognizable building style, of 
its own, a form which would symbolize 
the profession and the lawyer’s func- 
tion as the legal housekeepers of the 
community. We have courthouses, law 
schools, jails and penitentiaries and 
legislative chambers, but I should like 
to suggest that we now add to this list 
the bar association headquarters build- 
ing which should have adequate and 
identifiable physical facilities for re- 
search, legal institutes, staffs and re- 
ceiving distinguished visitors. 

Continuing legal education has been 
one of the major topics of interest at 
each of the bar meetings that I have 
attended. This is very gratifying be- 
cause this is not a program of the 
American Bar Association alone. It 
must have a local center as will be the 
case in Washington when the bar 
building is completed. Suggestions and 
coordination of continuing legal edu- 
cation programs can come from the 
American Bar Association. However, 
the movement must be kept alive and 
made effective by local bar associations 
which alone are able to analyze the 
professional needs of the area and 
provide for appropriate institutes or 
seminars and assure the maximum 
participation. 

But the organized Bar is not alone 
in its interest in continuing legal edu- 
cation. In California, for example, a 
campaign for the construction of the 
Earl Warren Legal Center on the 
Berkeley campus of the University of 
California was announced on Septem- 
ber 24. The facilities will be used in 
California’s active professional educa- 
tion program. I should like also to 
look upon its construction as a comple- 


tion of the march of the legal center 
concept across the American Continent. 
This center of the legal profession in 
California will be linked with similar 
centers in New York and Texas where 
the first two law centers were estab- 
lished and in Colorado where the law 
center of the University of Denver is 
under construction. 


As you know we too are building at 
the American Bar Center in Chicago, 
in two ways: by enlarging and improv- 
ing our staff and our physical facilities. 
We were very happy to announce in 
Miami Beach, the appointment of Dean 
E. Blythe Stason of the University of 
Michigan Law School as Administrator 
of the American Bar Foundation. I am 
sure that the addition of this out- 
standing legal educator to the Founda- 
tion staff will prove to be most bene- 
ficial, not only by his supervision of 
the research program, and the many 
other activities of the Foundation, but 
also through his advice and counsel on 
matters dealing with continuing legal 
education. 


We are also enlarging our physical 
facilities. Currently we are proceeding 
with the architect’s detailed plans for 
the new addition to the American Bar 
Center. We have found after five years 
of occupancy that the space leased by 
the American Bar Association is now 
inadequate. We recognized the need 
for an adequate building to house the 
staff necessary to provide the many 
services available to our greatly in- 
creased membership. 

All of these buildings I have men- 
tioned are evidence of the spiritual 
determination of American lawyers to 
build for the future of our profession. 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Nothing Funny in 
Cohen Episode 

I am in accord with the criticism 
voiced by several members concerning 
the farcial entertainment at the semi- 
nar by Mickey Cohen, the notorious 
underworld figure, who was _intro- 
duced by brother Belli as Professor 
O’Brien, an income tax expert. 


Cohen quipped that he paid more 
than a million dollars to lawyers, but 
this was the first time he ever got a 
nickel out of a lawyer, having report- 
edly been paid $2,500 and expenses 
for the seminar appearance. .. 

The only possible “entertainment” 
joke (on the lawyers) by Cohen reply- 
ing to Belli’s question if Cohen thinks 
attorneys are inherently honest, was “I 
refuse to answer on the grounds my 
answer might incriminate me.” This 
stock answer had been used by him 
on numerous occasions in courts and 
before congressional investigators. | 
see no humor in this... 


The Chicago Bar Association puts 
on annually a hilarious skit by volun- 
teering judges and lawyers. I am sure 
thet the American Bar Association has 
plenty of high-class talent among the 
members who would be glad to volun- 
teer for Belli’s entertainment program 
at his seminars. 

DanteEL A. URETZ 
Chicago, Illinois 


He Liked 
Mr. Long’s Article 

I was extremely pleased to see the 
JouRNAL print that short article by 
Hamilton A. Long, in the September 
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issue, entitled “The Doctrine of Stare 
Decisis: Misapplied to Constitutional 


” 


Law”. 


I consider it highly important that 
you have Mr. Long do at least one 
more article for the JOURNAL to illus- 
trate how far the United States Su- 
preme Court has gone in what Mr. 
Long terms “reverse interpretation” 
since 1937. I, for one, did not realize 
fully what was and is happening to our 
Constitution, until I read Mr. Long’s 
Usurpers—Foes of Free Man. The en- 
tire membership of the American Bar 
Association should have an opportu- 
nity to read what Mr. Long has to 
demonstrate in this regard. 

Joun W. ApPERSON 
Memphis, Tennessee 


Mr. Long’s Article Presents 
an “Unworkable” Theory 

Mr. Hamilton A. Long’s article, 
“The Doctrine of Stare Decisis” (as 
applied to constitutional questions by 
the Supreme Court), in the September 
issue of the JOURNAL presents as start- 
ling an interpretation of the doctrine 
of stare decisis as it does an unwork- 
able constitutional theory. .. 

One might assume by this tirade 
against classic concepts of constitu- 
tional law and common sense that Mr. 
Long is perhaps, in essence, only ad- 
vocating a stronger application of the 
doctrine of stare decisis by the Supreme 
Court in the field of constitutional law 
(regardless of how erroneous the pre- 
vious precedent might have been). But 
we have yet to get to the heart of Mr. 
Long’s message. According to Mr. 





Long, the doctrine of stare decisis has 
been entirely too liberal in permitting 
the Supreme Court to indulge in un- 
warranted “reverse interpretation” of 
the Constitution. Henceforth, Mr. 
Long demands, stare decisis, these 
Latin words (a habit among lawyers) 
must go. In place of stare decisis Mr. 
Long offers his stacked-deck Constitu- 
tion, uniform and unchanging, to be 
added to or interpreted only by formal 
amendment. (Prohibition is a good 
case in point.) Now we approach the 
crux of Mr. Long’s message, the real 
reason why we must destroy stare 
decisis: In the year 1937 stare decisis 
permitted the Supreme Court (Presi- 
dent Roosevelt’s New Deal Court) to 
begin “reverse interpretation” of the 
Constitution, something which Mr. 
Long is of the opinion had never been 
done before, thus creating a “constitu- 
tional crisis” which yet endangers “the 
very foundation of the Republic— 
mak[ing] it imperative that the wide 
spread abuse of the term stare decisis 
concerning these subjects be ended”. 
Mr. Long furthermore strongly as- 
serts he can prove “reverse interpreta- 
tion” of the Constitution began in 1937 
(he wrote a book on this subject), but 
otherwise lets the matter drop. Assum- 
ing (and I haven’t read his book) that 
Mr. Long’s “reverse interpretation” 
refers to the Supreme Court’s many 
reversals of its own decisions in the 
year 1937, and following decade, he 
does have a bone of contention in one 
respect. Many legal scholars have felt 
called upon to point out this same 
weakness of the doctrine of stare decisis 
in the constitutional field. But most 
of these writers had for years pointed 
out this same weakness—namely, that 
in the field of constitutional law, a 
field that is by necessity an ever- 
changing field, the doctrine of stare 
decisis cannot have the same force 
which it has in the law of private 
rights, such as real property and con- 
tracts, where absolute respect of prece- 
dent is almost mandatory in order to 
preserve the business health of the 
nation. Legal scholars (and courts of 
law) have also long emphasized that 
while the Supreme Court of the United 
States applies the doctrine of séare 
decisis, it none the less reserves the 
(Continued on page 1130) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNaL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1954 or before; $8.00 for lawyers admitted in 1955, 
1956 and 1957; and $4.00 for lawyers admitted in 1958 


or later. 


Manuscripts for the Journal 
# The JourNat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


‘hat does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
erial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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EMORY H. NILES, Baltimore 
FRANK W. GRINNELL, Boston 
WILLIAM T. GOSSETT, Dearborn 
HENRY C. MACKALL, Minneapolis 
GIBSON B. WITHERSPOON, Meridian 
JACOB M. LASHLY, St. Louis 
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Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


ARTHUR F. LAMEY, Billings 
ROBERT G. SIMMONS, Lincoln 

JOHN W. BONNER, Las Vegas 
WILLOUGHBY A. COLBY, Concord 
NICHOLAS CONOVER ENGLISH, JR., Newark 
CHARLES F. MALONE, Roswell 
ROBERT M. BENJAMIN, New York 
FRANCIS E. WINSLOW, Rocky Mount 
FLOYD B. SPERRY, Golden Valley 
RALPH WILKINS. Columbus 

ALFRED P. MURRAH, Oklahoma City 
JAMES C. DEZENDORF, Portland 
JOHN G. BUCHANAN, Pittsburgh 
HENRY C. HART, Providence 
DOUGLAS McKAY, Columbia 

ALLEN L. AUSTIN, Watertown 
WALTER P. ARMSTRONG, JR., Memphis 
DILLON ANDERSON, Houston 
FRANKLIN RITER. Salt Lake City 
JOHN D. CARBINE, Rutland 

T. MUNFORD BOYD, Charlottesville 
JOSEPH H. GORDON, Tacoma 

ROLLA D. CAMPBELL, Huntington 
CARL B. RIX, Milwaukee 

FRANK E. HAYES, Lander 





Announcing - 


1960 cf) Series 
STANDARD Yederal Jax REPORTS 


Preferred by Leaders 
in the Professions... Business ... Government 


Lawyers; accountants; tax managers of corporations, banks, public utilities; or govern- 
ment officials — all endorse through constant use the speed, accuracy and dependability of 
CCH’s STANDARD FEDERAL TAX REPORTS. 


The REPORTS are first choice of these men who must know everything about federal income 
taxes for sound solution of the complex problems that confront even the experts day after 
day, week after week. 


CCH’s vigilant weekly REPORTS assure complete understanding of all aspects of federal 
income taxes. They faithfully detail latest developments in pertinent law and regulation, provide 
timely interpretation of new rulings and court decisions. They keep you fully informed on 
new returns, reports, and forms. For extra protection and guidance, invaluable “CCH Explan- 
ations’’ give you the real meat and meaning of new developments in a flash, show you how 
they fit into and change the current tax picture. Teamed up with clear-cut examples, they 


demonstrate tax-saving opportunities and flag possible pitfalls. 


Nine brand-new Volumes start subscribers off with complete topic-and-subject arranged 
background for working with today’s federal income taxes. Laws and amendments, final and 
proposed regulations, court decisions, Treasury and Tax Court rulings and pronouncements, 
revenue procedures and related official memoranda are carefully included. Throughout the 
Volumes, CCH Explanations show the full meaning and impact of all pivotal points and disputed 
areas. Sound tax economies are spotlighted and applied to real-life situations. 


The new 1960 REPORTS with their companion Volumes will go far to lighten your year-end 
tax load, ease your burden at return time, and keep you always securely in command of all the 
sweeping new income tax changes expected in the year ahead. Your subscription is invited — 
your satisfaction is guaranteed. 


_ 


* Use this handy coupon to get 
your free copy of ‘Choosing or Chang- 1 

ing the Business Setup.” — CCH’s handy emus SEH CoMMERCE CLEARING House, INC 

new 16-page booklet of factors to be 4025 Ww p Ave.. Chi ; 46 I! 

weighed in determining desirability of en nen re e e ee. ee 

doing business as a corporation, partner- \ Send us our complimentary copy of ‘‘Choosing or Changing 

ship, or sole proprietorship. : the Business Setup.’’ Also send further details about CCH's 
new 1960 STANDARD FEDERAL TAX Reports. No obligation, 

of course. 


caoosine 08 CHARGING ee ee ee ee a Se ee oe 


COMMERCE, CLEARING, HOUSE, INC., 


PUBLISHERS of TOPICAL LAW REPORTS 


NEW YORK 17 CHICAGO 46 WASHINGTON 4 
420 LEXINGTON Ave. 4025 W. PETERSON AVE. 425 13TH STREET. N. W. 


Name 








Title .. 
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The case... 
for Voicewriter dictation is a strong one! 


if we were pleading the case for 
Edison Voicewriter dictation .. . it 
would sound something like this: 


Whether you’re in general practice, or no 
matter what your specialty may be... a 
Voicewriter can prove indispensable when 
you're out of the office all day in court, or 
at client meetings. To catch up with cor- 
respondence, memoranda, briefs, con- 
tracts, etc. during your off-hours . . . 
dictate to your Voicewriter at the office 
or at home. Then just give your secretary 
the Edison Voicewriter Diamond Disc so 
she can transcribe and type while you’re 
free for other work. 


When you're preparing briefs and 
pleadings that are lengthy and compli- 


cated, the Voicewriter pauses when you 
do... yet costs you nothing to keep 
it waiting. 

Testimony of a client or witness can be 
dictated while it is fresh in mind. Voice- 
writer thus acts as a safeguard without 
violating the nature of the confidential 
interview. 


Take your Voicewriter with you any- 
where . . . it’s equally efficient at home, on 
the road, in the office. No need for a sec- 
retary to dictate on-the-spot when you 
want to outline speeches, record minutes 
of meetings, or keep up with paper work 
involved in the many outside activities in 
which you must participate. 


We rest our case. 


Edison Voicewriter 


Take the mike of this all-new 
VOICEWRITER! See why it’s thefinest 
dictating instrument ever built. For a free 
tryout—or for literature—write Me dical 
Dept. AJ-11 at the address below. 


McGRAW 
EDISON® 


A product of Thomas A. Edison Industries. McGraw- Edison Company, West Orange, N. J. In Canada: 32 Front Street W., Toronto, Ontario 
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Classics for Christmas: appreciated gifts! 


The unique book club: 





for Bench e@ Bar 


A group of your fellow attorneys, conscious of the unfor- 
tunate lacunae in our personal law libraries, and of the 
difficulty of filling such gaps from normal sources, has 
formed a new kind of book club, devoted to finding, dis- 
seminating, and (when necessary) actually publishing in 


new editions. 


The Classics of haga Thought, History, and Literature... 


including the rich and classic works, 


old and new, on constitutional history, men famous in the law, government, jurisprudence, famous trials, 


Monthly selections are chosen for the Members by an 
eminent and distinguished Board of Editorial Advisors: 


Judge Learned Hand 

Judge Alexander Holtzoff 

® Dean Roscoe Pound, Emeritus 
Mr. Merlo J. Pusey 

Mr. Joseph N. Welch 

M:. F. Trowbridge vom Baur 





Your LAWYERS’ LITERARY CLUB offers original 
publishers’ editions, each month, at savings up to fifty 
per cent—all selected to broaden our understanding of 
the great periods of the law, the philosophies and con- 
tributions of men of genius, books which are or will be, 

classics of legal literature. Alternate selections will be 
available from the Treasure List of Classics. 

GIFT CLASSICS will be selected and sent to each 
Member, without cost, with every third book accepted, 
after the initial period of obligation to accept six books 
during the first year. 


legal essays, the judiciary, and fictional subjects. 








Z) Lawyers’ LivERARY CLUB 


The Barr Building, 910 Seventeenth Street, N. W., Washington 6, D, C. 





HISTORY OF ENGLISH LAW, 
by Pollock and Maitland, with a 
new introduction written espe- 
cially for our edition by Dean 
Roscoe Pound, Emeritus. 

This great work of legal historical 
scholarship is offered as a special 
premium to new Members, at the 
unprecedented price of 7.50 for the two-volume set. The 
original publisher’s price was 30.00. 


THE PRESIDENT: 

OFFICE AND POWERS, 

by Edward S. Corwin, New York 
University Press. Publisher’s price: 
6.50. Special price to Members: 
5.20. 

You begin your Membership with 
this first monthly selection by the Board of Editorial 
Advisors. ‘The major source book for an understanding 
of the nature and functioning of the Presidency . . . will 
become a classic of political science writing in this 
country.” Columbia Law Review. “Enriched with the 
lore of practice and opinion.” Yale Law Journal. 























Enroll me as a Charter Member of the accept, without cost except a small charge | 
Lawyers’ Lijeresy Gob ne wend we 20 aces to yh postage, and handling. I NAME | 
my first selection understand that you will send me a cop ° s 

OFFICE AND POWERS. I understand of the Treasure List of Clases, Please cand (please print plainly) ! 

that I will also receive the two-volume me also details of your Christmas Gift | 

HISTORY OF ENGLISH LAW, at the Plan for Members. ADDRESS | 

Pega Charter Member’s price ‘of only I reserve the right to cancel my member- 

4 pilus agra and handling). I ship at any time after my initial purchase i 
understand that you will bill me later. of six selections. arr. ZONE | 
I agree-to accept a minimum of five addi- 
tional books during my first year o O I would prefer an alternate to the first | 
membership. I guderstand that, after my month’s pt meen Please send me the | 
first six books, I will receive the current Treasure List of Classics from which to STATE 
GIFT CLASSIC with every third book I choose. : | 

ss <i ci: tn i i ine li i hc in i wn eg eu i iii el em cm ei ni wh heh sis ses Sioa we elcid nliosnbeceeea nal 
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Views of Our Readers 


FACTUAL 
APPRAISALS 


for every valuation need 


@ Insurance — coverage 
and proof of !oss 





@ Property, cost and 
general accounting 





@ Corporation finance 





@ Legal requirements 





@ Purchase or sale 





@ Reorganization, merger 
or consolidation 





me LLOYD-THOMAS <. 


Recognized Appraisal Authorities 
4411 Ravenswood Ave., Chicago 40, Ill. 


Offices — Coast to Coast 


en Appraisals Since 1910 











WETZEL DROP FRONT 
LEGAL BLANK FILES 
IN SECTIONS 


A place for every form 
and every form in its place. 


Special Files for Patent Papers 
Write for information 


P. A. WETZEL & SON 


5643 W. Race Ave. 
CHICAGO 44, ILLINOIS 
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right to deviate from its own decisions 
whenever the decisions are manifestly 
in error. As stated by the Supreme 
Court: “When convinced of former 
error, this Court has never felt con- 
strained to follow precedent.” Smith v. 
Allwright, 321 U.S. 649, 665 (1944). 
And: “Whether [rule of stare decisis] 
shall be followed or departed from is 
a question entirely within the discre- 
tion of the court which is again called 
upon to consider a question once de- 
cided.” Hertz v. Woodman, 218 U. S. 
205, 212 (1910). Mr. Emmet H. 
Wilson, writing in 1945 for the George- 
town Law Journal (33 Geo. L. J. 251 
ai 254) lists the cases wherein the 
Supreme Court reversed itself over the 
years. 


Our system of Government is the 
driving force behind the necessity of 
a Supreme Court interpreted Constitu- 
tion—not stare decisis. And in a lighter 
vein, I seriously challenge and question 
Mr. Long’s ability to give us a final, 
unchanging definition of the Four- 


teenth Amendment, much less the en- 
tire Constitution. Just think, it would 
have had six hundred and four amend- 
ments (to only one section) as long 
ago as 1912! 

LUTHER C. WEST 
Charlottesville, Virginia 


Stare Decisis 
and Patent Law 

The article in your September 
JournaL, “Stare Decisis and the Con- 
stitution”, ingeniously argues that a 
new theory of law, upsetting established 
stare decisis in constitutional law, 
arose in 1937. 

Patent lawyers believe the Supreme 
Court had, in 1881, already set justice 
above the stare decisis doctrine when 
supporting evidence changed. 

The outstanding case, Tilghman v. 
Proctor, 102 U. S. 707, held the Tilgh- 
man patent good and infringed, over- 
ruling the Supreme Court prior ad- 
verse decision on the same patent, 
Mitchell v. Tilghman, 19 Wall. 287. 
In that Mitchell decision the patent had 
been held void as setting forth a dan- 
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gerous invention, and for insufficient 
description of the invention. 

In overruling its own prior decision 
the Supreme Court said the evidence 
in the two cases was much the same, 
supplemented by testimony of the 
patentee setting forth “the nature of 
his original experiments”, and some 
other details. 

It seems needless to add that United 
States patent rights are federal rights 
created by the Constitution. 

EDWARD THOMAS 
New York, New York 


Charitable Immunity 
in the State of Ohio 

The very fine article in the August 
issue of the JouRNAL by Sister Ann 
Joachim entitled “Charitable Immu- 
nity—Why Abandon the Doctrine of 
Stare Decisis” contains a statement 
which could be misleading. In review- 
ing the recent changes in the law in 
various states, the author says in con- 
nection with the law of Ohio, that on 
July 14, 1959, the General Assembly 
enacted Section 2307.41 of the Revised 
Code, partially restoring the immunity 
from liability that non-profit corpora- 
tions enjoyed prior to 1956 in the 
State of Ohio. The inference is clear 
that the law of Ohio was thereby 
changed. Unfortunately, however, the 
governor vetoed this enactment of the 
General Assembly and the immunity 
was not restored. 

Epear W. Jones 

Canton, Ohio 


A Witchcraft Trial 
in Modern London? 

Mr. George M. Conklin’s interesting 
article on “Witchcraft Trials in Eng- 
land” in the September, 1959, issue of 
the JoURNAL recalls a minute which 
Prime Minister Churchill wrote to 


Home Secretary Morrison on April 3, 
1944, as follows: 


Let me have a report on why the 
Witchcraft Act, 1735, was used in a 
modern court of justice. 

What was the cost of this trial to 
the State?—observing that witnesses 
were brought from Portsmouth and 
maintained here in this crowded Lon- 
don for a fortnight, and the Recorder 
kept busy with all this obsolete tom- 
foolery, to the detriment of necessary 
work in the courts. [Closing the Ring. 
704.] 

(Continued on page 1132) 
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“'..4 magnificent job, and it ought to be 
on the desk of every lawyer in America...” 


*That plaudit came from Arthur John Keeffe’s 
full page review of No. 11 in THe Docker 
Series ; Deans’ List of Recommended Reading. 


His comment might well apply to all 12 titles in this 
popular, inexpensive series of readers in the field of law, 
the result of a serious effort to provide lawyers and law 
students with carefully selected, well-edited readings in 
relevant areas of law. All have been collected by recog- 
nized specialists in their respective fields. 


Tue Docket Series offers low-priced handy pocket-size 
volumes in clear, legible type for easy reading. 


Indeed, these 12 highly informative and instructive little 
books are, “Particularly important for lawyers who do not 
have access to good libraries . . ."—American Bar Associa- 
tion Journal. “‘There is in all men,’ said Mr. Justice 
Holmes, ‘a demand for the superlative .. .’ In the Docket 
Serres, Oceana Publications has given us a treasury of 
superlatives. At astonishingly small cost in these days of 
rising prices, it has brought us in close touch with the men 
and the ideas that have made America great.”—Hon. Ben- 
jamin Feld, U.S. Court of Military Appeals. 





TOOLS FOR LAWYERS 
Special Offer—ALL 3 for $9.00 


BRIEF WRITING AND ORAL ARGUMENT 
By Prof. Edward D. Re, St. John University Law School, 
1957, 192 pp., $4.50. Writes John A. Wilson in the Feb. 1958 
American Bar Association Journal: “ - a useful book 
whose relative brevity is an asset . . . Experienced lawyers 
will find it valuable.” 


HOW TO PRACTICE LAW EFFECTIVELY 


By Prof. John S. Bradway, Duke University Law School. 
1958, 96 pp., $2.75. A practical manual to assist the prac- 
titioner with the specific problems of clients. Reviews 
techniques of fact-finding, legal research and diagnosis. 


PRACTICAL MANUAL OF STANDARD LEGAL CITATIONS 
By Miles O. Price, Law Librarian, Columbia University Law 
School. 1958, 128 pp., $3.50. An indispensable tool for 
answering all questions about proper form, style and tech- 
nical aspects of legal writing. A recognized guide to the 
correct citation of sources and authorities. 











SPECIAL LEGAL REFERENCE PACKAGE 
4 BOOKS FOR $20. 


MODERN AMERICAN ANTI-TRUST LAW 

A Guide to Its Domestic and Foreign Application 

By Heinrich Kronstein, John T. Miller, Jr. and Ivo E. Schwartz. 
A valuable reference which may be profitably consulted by 
anyone concerned with developments which have taken place, 
especially in the last ten years, in the field of anti-trust law.” 
—American Bar Association Journal. : 


THE ALIEN AND THE IMMIGRATION LAW 

By Edith Lowenstein. “Warmly recommended . . 
a difficult subject ... 
author . . . helpful to the teaching and practice of law.” 
—Journal of Legal Education. 


THE FRENCH LEGAL SYSTEM 


By Rene David and Henry DeVries. Deals specifically with the tradition, 


+ an unusual book on 
well-written by an able and knowledgeable 


American Bar Association Journal* 









THE DOCKET SERIES 


Vol. 1 THE HOLMES READER 
By Julius J. Marke. Opinions, speeches, biographical study 





“> and evaluative summaries of the great jurist. 288 pp. 


Vol. 2 THE FREEDOM READER 
By Edwin S$. Newman. Historic decisions in the development 
of constitutional law with emphasis on civil rights and civil 
liberties. 256 pp. 


Vol. 3 THE MARSHALL READER 
By Erwin C. Surrency. Decisions, writings, speeches and other 
pertinent works by the Father of American constitutional 
law. 256 pp. 
Vol. 4 THE WILSON READER 


By Frances Farmer. Writings by and about Woodrow Wilson, 





THE DOCKET 
SERIES 


PAPERBACK 
$1.35 each 
12 for $12. 
Save $4.20. 

CLOTHBOUND 
$3.50 each 
12 for $35. 

Save $7. 





emphasizing his contributions to international law and politi- 
cal science. 288 pp. 


Vol. 5 THE WEBSTER READER 


By Bertha Rothe. Daniel Webster comes alive in this pro- 
vocative collection of source and secondary materials. 256 pp. 


Vol. 6 THE MEDICO-LEGAL READER 
By Samuel Polsky. Readings in areas of mutual concern to 
doctors and lawyers. Sponsored by Temple University’s 
Schools of Medicire and Law. 256 pp. 


Vol. 7 THE BRANDEIS READER 
By Ervin Pollack. Contributions of the eminent Justice to 
socicl and economic reform and socio-legal thought. His 





decisions, speeches and writings. 256 pp. 








SPECIAL OFFER 
TO ABA JOURNAL 
READERS— 


SAVE MONEY 
NOW! 


MAIL THIS 
VALUABLE 
COUPON TODAY! 


stSeeea88e88 


————'s OCEANA 





$7.50 = [] Clothbound 


. (CU TOOLS FOR LAWYERS PACKAGE—ALL 3 $9.00. Save $1.75. 
BRIEF WRITING & ORAL ARGUMENT $4.50 


Vol. 8 THE AMERICAN JURISPRUDENCE READER 
By Thomas A. Cowan. All schools of jurisprudential thought 
are represented in this colection of important source and 
evaluative material. 288 pp. 


Vol. 9 THE ALEXANDER HAMILTON READER 
By Margaret E. Hall. Writings by and about the great 
Federalist and emphasizing his contributions to the forma- 
tion of the Union and the American financial system. 256 pp. 


Vol. 10 THE FREDERICK WILLIAM MAITLAND 
READER 


By Vincent T. H. Delany. Unique selection of readings by 
and about this illustrious legal historian whose scintillating 
style is exemplied in this collection. 256 pp. 


Vol. 11 DEAN'S LIST OF RECOMMENDED 
READING 
By Julius J. Marke. A selection of 694 books, cross-refer- 
enced and indexed, and based on choices of the deans of 73 
law schools. An invaluable guide to legal articles and books. 
178 pp. 


Vol. 12 THE AMERICAN CONSTITUTIONAL 
LAW READER 


By Robert B. McKay. A collection of materials on constitu- 
tional law, showing the role of the Judiciary; Congress and 
the Legislative power; the Presidency and Executive power. 
256 pp. 





DEPT. NBJ. 80 FOURTH AVE., NEW YORK 3, NEW YORK. 
Send me the books indicated below: 
DOCKET SERIES—Vol. Nos. | -2-3-4-5-6-7-8-9- 10- II - 12 
= (Paperbound $1.35 each 12 titles $12. Save $4.20. 


PUBLICATIONS, Inc. 


$3.50 each 12 titles $35. Save $7.00. 


political and judicial organization and the structure of French law. Covers 
procedural and substantive law, as well as French jurisprudence. $5.00 


FOREIGN LAW—A Guide to Pleading and Proof 


A PRACTICAL MANUAL OF STANDARD LEGAL CITATIONS $3.50 
(] LEGAL REFERENCE PACKAGE—ALL 4 $20.00. Save $5.00. 
( Modern American Anti-Trust Law $7.50 
(0 The Alien and The Immigration Law $7.50 [(] Foreign Law $5.00 


mo 
uw 
() HOW TO PRACTICE LAW EFFECTIVELY $2.75 
O 
br 


(Cl The French Legal System $5.00 


By Otto C. Sommerich and Benjamin Busch. Gives practicing lawyers a 
i ul appreciation and knowledge of technical aspects of foreign law in 
litigation. Analyzes state and federal practice, includes sample papers 

) furnish visual guidance in pleading and proving foreign law in 
American courts. $5.00 


OCEANA PUBLICATIONS 
80 Fourth Ave. 
New York 3, N.Y. 








I enclose —] check [] money order for $——————— to cover 
book(s) chosen. Remittance must accompany order. Add 3% sales 
tax in N.Y.C. 
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Views of Our Reader: 












































FOR CHRISTMAS 





STATUE OF JUSTICE 


For the first time this traditional 
symbol is now available for your 
home or office. 


With the addition of an appro- 
priately engraved plate, it is 
ideal as a lasting presentation 
of professional attainment; the 
perfect answer to your Christmas 
gift problem. 


A copyrighted original master- 
piece brilliantly executed by the 
internationally renowned sculp- 
tor, Carl Romanelii. 


Statuary Bronze Finish 8!/2 in. 
Figure on 2!/2 in. Black Walnut 
Base. 


Complete information 
on request, 
without obligation. 


Ts 
LEGAL ARTS COMPANY 


P.O. Box 36468, Dept. 4 
Los Angeles 36, Calif. 
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This has tantalized me ever since I 
read it because nothing was stated as 
to the nature of the trial that provoked 
this sharp minute from the Prime 
Minister. It is startling to think that 
there was a witchcraft trial as late as 
1944. Possibly some of your readers 
can shed light on what the occasion 
was. 

Henry L. WALKER 
Washington, D. C. 


Medical Jurisprudence 
in Law Schools 

Though I am not now practicing 
law, I read with interest in the August 
issue an article or rather a survey on 
‘“‘Medico-Legal Instruction in Law 
Schools”. 

In footnote 5 on page 816 it is stated 
that “the oldest program would seem 
to be at Brooklyn Law School where 
it is asserted that the course was in- 
troduced over twenty years ago”. 

I graduated from the University of 
Colorado Law School in 1914, and 
during that year, we had a most inter- 
esting course called “Medical Juris- 
prudence”. 

JosEPH BRoDsKY 
Los Angeles, California 


A Bouquet 
for Anthony Lewis 

Anthony Lewis’ article on the Su- 
preme Court (September, 1959) re- 
flects the highest standards of legal 
analysis and journalistic interpretation. 

As a law student with a background 
in journalism, I am often dismayed by 
the meager and uninformed coverage 
which our newspapers generally give 
to our legal system. The writings of 
Anthony Lewis in the New York Times 
are a happy exception to the general 
practice. 

The 


branches of our government are sub- 


legislative and executive 
jected to gruelling scrutiny in our 
daily press. Our courts get the cold 


shoulder. 

Why is this so? Judicial news 
doesn’t fit neatly into the newsman’s 
time-worn formula for looking at the 
world: Except for a Little Rock case 
or a scathing criticism of the Supreme 





Court, the elements of conflict and 
drama lie far below the surface of 
semantics. 

Few reporters possess the knowledge 
and sensitivity required to uncover 
the subtle significance of legal news. 
Still fewer possess the ability to com- 
municate those nuances to the lay 
reader. 


It is to the everlasting credit of the 
Times that it regularly publishes such 
intelligent reports about our legal 
system. 

FRED STEINGOLD 
Ann Arbor, Michigan 


Handwriting Article 
Is “Fiction and Fantasy” 

Re the article by Hanna Sulner in 
the September issue entitled “Mental 
Disorders: Their Effects Upon Hand- 
writing”. 

Writing is a means of expressing 
one’s identity—just as talking or walk- 
ing may be. Just a word or two written 
or spoken may not always be enough 
for positive identification, but if the 
individual will write enough he will 
undoubtedly reveal enough of his writ- 
ing habits and characteristics to iden- 
tify him beyond reasonable doubt. 
This is the province of the handwriting 
expert and the examiner of questioned 
documents. 

The size, slant, style and line quality 
can be radically changed temporarily 
by deliberate intent, careless effort, 
nonchalance, anger, fright, drunken- 
ness or the mere carrying of a heavy 
package from the grocery store, but to 
attempt to identify which of these 
causes is reflected in the temporary 
variation of the writing is going too 
far. Anyone attempting to establish 
such is apt “to hang by his own 
petard”, 

Even when the genuineness of the 
signature of a will or the writing of 
a holographic will has been definitely 
established, a jury is sometimes 
charged with the responsibility of de- 
ciding from the law and the evidence 
“what was in the mind of the testator”. 
And sometimes it seems they prefer to 
decide what they think should have 
been in the mind of the testator. 

It is enough to establish the authen- 


(Continued on page 1134) 
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CURRENT LEGAL FORMS 
— WITH TAX ANALYSIS 


These are not merely forms, but 
methods. They include all the interlock- 
ing considerations that must be worked 
into completely integrated legal arrange- 
ments. 

The language covering the tax involve- 
ments is necessarily precise. The reasons 
in back of this precise language are al- 
ways explained. 

The forms are grouped according to 
the problem involved. They cover the 
wide range of subjects normally en- 
countered in an active practice. 

The general practitioner, when work- 
ing up any paper for a client, uses this 
set to assure a pattern contrived to take 
advantage of any possible tax economies. 
He is also assured that a search of the 
situation has been made for any possible 
tax traps.. 
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ticity of the writing or signature—but 
to attempt to read into it the mood, 
age, health, physical or mental con- 
dition, or whether or not under the 
influence of hypnosis at the time—is 
getting into the realm of fiction and 
fantasy. 
GeorceE L. WHITE 

Richmond, Virginia 


A Public Defender 
for Taxpayers? 

Among the other many interesting 
articles which I enjoy in the AMERICAN 
Bar AssociATION JouRNAL, I find the 
article by Louis M. Brown, who pro- 
poses that taxpayer’s counsel be paid 
by the Government when the taxpayer 
wins his case. I wonder whether he 
would go as far as the implications of 
his article call for and propose the 
establishment of a Public Defender to 
represent taxpayers. It would certainly 
be the ultimate in this situation. 

Ratpu G. LEDLEY 
New York, New York 


Communists and the Court— 
Reactions to Mr. Dreos’ Letter 

Mr. George Dreos’ article in “Views 
of Our Readers” of the September, 
1959, issue of the JoURNAL was very 
well put. I agree with him 100 per 
cent. I am indeed happy that the Com- 
mittee on Communist Tactics, Strategy 
and Objectives saw fit to release their 
report and they are to be commended 
for their brave efforts. 


The record is for all to see. The re- 
marks of Senator James O. Eastland, 
of Mississippi, Chairman of the Senate 
Committee on the Judiciary, in Senate 
Debate, pages 12121-12122 of the Con- 
gressional Record, July 10, 1958, sets 
out in detail how the present members 
of the U. S. Supreme Court voted on 
issues involving Communism. The In- 
dependent American, a national con- 
servative newspaper, published in New 
Orleans, Louisiana, with Mr. Kent 
Courtney as its editor, has put out 
what is called “Tax-Fax for Ameri- 
cans,” and in his Tax Fax No. 5, gives 
the pro-red “batting averages” of the 
members of the Supreme Court. 


Our U. S. Supreme Court has cer- 
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tainly not helped us in our fight against 
the Communist menace, but has most 
assuredly helped the cause of Commu- 
nism in decisions handed down by 
them. To quote the following from 
Tax-Fax No. 5 by the Independent 


American: 


The Court nullified the subversive 
control laws of 41 States: therefore, 
Communists can now plot to take over 
your State by force and _ violence 
(Nelson v. Pennsylvania). The Court 
nullified State laws and Bar Associ- 
ation regulations regarding who can 
be admitted to practice law. There- 
fore, Communists may be practicing 
“law” in your State for the benefit of 
the International Communism Con- 
spiracy (Schware v. New Mexico). 
The Court told State and City govern- 
ments that they cannot question a 
teacher about his known associations 
with Communist Party members. Are 
your sons and daughters now being 
taught that Socialism and Communism 
are superior to our Republic and the 
free enterprise system? (Slowchower 
v. Board of Education). The Court has 
restricted investigating committees of 
the House and Senate by saying that 
your elected representatives could not 
inquire into the extent of Communist 
activities of identified Communists. 
Communists now know they cannot be 
jailed if they refuse to answer ques- 
tions asked by Congress. Communists 
have been set free to carry out their 
plans to take over the United States 
(Watkins v. U. S.). 

These and other decisions of the 
U. S. Supreme Court have set free 59 
known Communists who were sentenced 
to jail for plotting the violent over- 
throw of the U. S. Government. 


I also noticed recently, in “Judicial 
Highlights”, which prefaced the South- 
ern Reporter Advance Sheets for the 
State of Louisiana, a decision handed 
down by the Supreme Court of New 
York, Appellate Division, Third De- 
partment, cited as In re Albertson, 187 
N.Y.S. 2d 200, wherein it was held that 
a former Communist Party employee 
(assistant labor secretary of the Com- 
munist Party, U.S.A.) was eligible for 
unemployment benefits. Benefits had 
been refused on the ground that the 
Communist Party had been outlawed 
by the Communist Control Act, 50 
U.S.C.A. 841, which states that the 
Communist Party “is not entitled to 
any of the rights, privileges and immu- 
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nities attendant upon legal bodies. . .” 

If Mr. Dreos or anyone interested in 
viewing the facts elicited from the 
record in connection with the above 
matter, desires a copy or copies of Tax- 
Fax No. 5, kindly let me know and I 
will be happy to furnish you with 
copies of same. 

WituiaM W. Irwin, Jr. 

New Orleans, Louisiana 


On page 892 of your September 
issue there appears a letter written by 
George C. Dreos under the heading 
“Mr. Celler’s Position Disturbs Him”. 
That letter contains the following: 


I find it strange that so much heat 
was created by the mild report in 
question because I do not believe that, 
outside of, possibly, Congressman 
Celler’s constituency, many persons, 
either lay or professional, high or low, 
are satisfied with the Supreme Court’s 
decision involving Communists. 


It would appear that Mr. Dreos 
intends to imply that Congressman 
Celler’s “constituency” not only is 
pleased with the decisions of the Su- 
preme Court upsetting convictions of 
Communists but gives it the distinction 
of possibly being the only one in which 
that thought prevails. 

For fear of doing Mr. Dreos an in- 
justice if he did not intend a slur on 
Congressman Celler’s “constituency”, 
I will refrain from the strong language 


I originally intended to use in refuting 
that kind of thinking. 

I am one of Congressman Celler’s 
“constituency” and agree with the ex- 
pressions of concern over the “bending 
backwards” attitude of the Supreme 
Court in reversing the convictions of 
those termites who seek to undermine 
the very institutions which keep them 
out of jail or nullify any other form 
of punishment meted out to them after 
they are found guilty by a jury of 
their peers. 

Mr. Celler’s “constituency” bows to 
no one and no group in its respect and 
reverence for our democratic institu- 
tions and individually and collectively, 
will fight just as hard as Mr. Dreos to 
maintain them. 

The Congressman’s opinions, with 
respect to the Supreme Court decisions, 
are personal to him and he has a right 
to express them as I have expressed 
my own in this communication. 


Louis M. Brass 
Brooklyn, New York 


Mr. Dreos, in his letter published in 
your September issue, makes what he 
apparently believes to be objective 
comment on the decisions of the Su- 
preme Court involving Communists 
and of Congressman Celler’s related 
comments, 

Yet Mr. Dreos has included unob- 
jective and venomous — as well as 
completely ill-founded — language. 
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Should not the important and re- 
spectable forum of the JouRNAL have 
been denied to that portion of Mr. 
Dreos’ letter? 

Joseru G. MYERSON 
New York, New York 


“Peace Through Law’’ 
—Try It Here First 

As I understand the recent articles 
of Mr. Rhyne on “World Peace 
Through Law”, he disavows any inten- 
tion of advocating resort to the force 
provided for in Articles 94 (2) and 42 
of the U. N. Charter to enforce judg- 
ments of the World Court, but con- 
fidently asserts that the universal re- 
spect for law and the judgments of 
courts and public opinion throughout 
the world “would compel obedience to 
the Court’s judgment”. 

May I as one of your readers, and in 
the light of forty-one years of experi- 
ence in the trial of lawsuits in the 
Southwest, suggest (inasmuch as Amer- 
icans, even Texans, are nearly as civi- 
lized as the world’s average citizen, 
subject or slave and have at least as 
much respect for the law and the judg- 
ments of courts) that, instead of testing 
their theory in actual practice on a 
world-wide basis, they test it in one of 
their own states of the U.S.A. by re- 
pealing all state laws that implement 
judgments of the that 
state, e.g., the laws providing for the 


courts of 


enforcement of such judgments by 
writs of execution, possession, injunc- 
tion and commitments in criminal 
cases. If in practice it is demonstrated 
that force is not needed to enforce the 
judgment of the courts, then, but not 
before them, try it on the national level 
in the U.S.A., and if it proves success- 
ful nation-wide in the U.S.A., but not 
before then, try it in some of the 
countries wherein the people and cus- 
toms are at least somewhat similar to 
those in America. If it works there, 
then, but not before then, consider 
trying in it on a world-wide basis, in- 
cluding such countries as Red China. 
Russia, Vietnam, Egypt, etc., etc., etc. 
The action of the House of Delegates 
in approving the Humphrey Resolu- 
tion, S. Res. 94— is a distinct disap- 
pointment to the great majority of 
lawyers and informed laymen of Texas 
(Continued on page 1139) 
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SPECIAL ANNOUNCEMENT 


This year we are making a spe- 
cial effort to better serve our 
regular subscribers and let more 
tax practitioners know about our 
service. 
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—as the resolution of the State Bar of 
Texas affirmatively indicates. It will 
be interesting to learn whether the 
JOURNAL is so beholden to the few men 
who at the moment, happen to be hold- 
ing some of the offices in the Associa- 
tion and who are using that prestige to 
implement their ideology of “One 
Worldism”, that it (the JouRNAL) will 
not publish the resolution of the State 
Bar of Texas, or the splendid article 
that Mr. Robert H. Kelley has proposed 
and which Mr. Joyce Cox—President 
of the Houston Bar Association—has 
requested you to publish in the Jour- 
NAL, 
WituiaM E. Loose 


Houston, Texas 


Why We Should Abolish the 
Charitable Immunity Rule 

The application of the doctrine of 
stare decisis as called for by Sister Ann 
Joachim in her article in the August, 
1959, issue of the JOURNAL, can only 
result in the fossilizing of law and 
thereby subvert the very basis on which 
the common law is grounded, i.e., 
adaptation to changing conditions 
within a society. Were stare decisis the 
immutable rule that Sister Joachim 
contends that it is, then such things as 
commercial transactions would be en- 
tirely alien to our common law. For it 
was through adaptation to the changing 
conditions in society that the Law 
Merchant was formulated and devel- 
oped within the matrix of the common 
law courts. The same holds true for 
many other areas of the law, i.e., manu- 
facturer’s liability to the remote vendee 
as first enunciated in MacPherson v. 
Buick Motor Co., 217 N.Y. 382, 111 
N.E, 1050. 


Nearly every commentator and stu- 
dent of the law has recognized that the 
courts must adapt the law to the eco- 
nomic and social needs of the times, 
and few will dispute the maxim that 
where the reason for a rule has disap- 
peared, the rule itself should be abro- 
gated. To hold otherwise would con- 
duce to the greatest hardships and 
injustice. As Judge Lord said in the 
case of Davis v. Smith, 126 F. Supp. 
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497 (E. D. Pa. 1954), a case which 
concerned the doctrine of intra family 
immunity, 


On the other hand, where right and 
equity compel, it [the court] should 
not assist in perpetuating a doctrine 
which is, in large part, inhumane and 
unjust in our changing mode of life. 


The same language clearly holds true 
for the continuation of the doctrine of 
charitable immunity, and to hold that 
a court must wait until the legislature 
changes the rule is to overlook the 
single fact that it was in its inception a 
judge-made rule, and that, therefore, 
the judges may modify or abrogate it. 


What was said by one commentator 
should clearly be considered by any 
court which is faced, on the one hand 
with a rule of immunity and on the 
other with an injured or wounded 
human being: 


The rule of stare decisis should not 
be allowed to stand in the way of the 
wholesome reform of the law. There 
may be cases in which it is better for 
a court to abandon its own former de- 
cisions, when they do not constitute a 
rule of property, and when they can be 
overruled without disturbing vested 
rights, for the purpose of bringing the 
law of the State into conformity with 
the general law of the same subject as 
settled by the course of decisions in 
other States. ... Black, Law or Jupt- 
CIAL PRECEDENTS (1919 ed.) page 218. 


Sister Joachim misconstrues the 
doctrine of stare decisis by considering 
the decisions which she cites as de- 
partures from its purpose and meaning. 
Aside from the fact that there is no 
basis in the common law for immuniz- 
ing a charity from the wrongful and 
tortious acts of its servants (the Year 
Book of the reign of Edward V which 
is often cited as containing the germ of 
the doctrine states exactly the opposite. 
Y.B. 1 Ed. V. 10.B page 4), the rule of 
stare decisis, with the possible excep- 
tion of areas involving vested property 
or contract rights, does not bind a 
court to a past decision “come hell or 
high water”. 


The interpretation of the doctrine 
called for by Sister Joachim would 
bind the present to the past in an un- 
conscionable manner. Perhaps Sister 


Joachim is right in her views of the 
impecuniosity of modern charities, 
however, I am inclined to doubt it. I 
am sure that she would not be in favor 
of abolishing immunity on an ability 
to pay basis, though her argument is 
based on just such a ground in plead- 
ing for the continuation of immunity. 


The fact of the matter is that there is 
no longer a sound reason to treat 
charities differently from other institu- 
tions in society which bear the social 
costs of their negligent acts. As Mr. 
Justice Musmanno said in Knecht v. 
St. Mary’s Hospital, 392 Pa. 75 at 85: 
“Many of these institutions receive 
financial aid from public spirited citi- 
zens as well as from government, but 
they still are operated on a business 
basis. . . Accordingly, charges are made 
for services rendered and when bills 
are not paid the law is resorted to for 
collection.” 


Finally, Stare decisis “. . . unless ad- 
ministered wisely . . . may, through its 
tendency to perpetuate that which is 
traditional, prevent the law from keep- 
ing pace with changing conditions and 
work unnecessary hardship in particu- 
lar cases.” Von Moschzisker, “Stare 
Decisis in Courts of Last Resort” 37 
Harv. L.R. 410 (1924). 

Harry LORE 
Philadelphia, Pennsylvania 


Down from that 
Ivory Tower, Professor! 

John D. Garwood’s “Mr. Smith (GS- 
14) Goes to Washington: Our Federal 
Budget and How It Grows” (Septem- 
ber, 1959) is not amusing: it is a 
tragic example of a man in an ivory 
tower attempting to say something on 
a subject that he obviously knows very 
little about. 


I am not implying that Mr. Parkin- 
son is not humorous or is not a thor- 
ough analyst of the Government proc- 
ess—Parkinson’s Law is an excellent 
example of good humor, laced with 
considerable truth, and it has been 
applaudingly received by Public Ad- 
ministrators everywhere. I do believe, 
however, that the Garwood article is a 
general, and naive, denouncement of 
thousands of Government officials who 
are trying their utmost to perform an 
outstanding, and somewhat thankless, 
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job for the American people. I do not 
think Professor Garwood meant to be 
funny—on the other hand, I think that 
he seriously believes, in his ignorance 
of the facts, that all (yes, he implies 
all) officials of the Federal Government 
are opportunists, status seekers, and 
empire builders. 


I ask him, in all sincerity, can he 
show one example of the submission of 
a $600,000 budget estimate, sans new 
legislation, from a Government office 
comprising thirty-eight employees, 
where the previous budget totaled less 
than half that amount? This, like the 
implication of expense accounts (per- 
haps he means the meager $12 per 
day given to Government employees 
while in official travel status) and 
private offices for secretaries is a far 
cry from what I have seen in over 
ten years of Government service—and 
I would like to ask Professor Garwood 
to put down his books, climb down 
from his ivory tower and obtain the 
straight facts. 


HeErsertT A. Doy te, Jr. 


Arlington, Virginia 


P.S. I am a Management Analysis 
Officer for one of the major bureaus 
of a Government department. | have 
over ten years of Government service 
and have long been tired of the 
thoughtless attacks on loyal, conscien- 
tious, hard-working Government ofl- 
cials. .. 


A Prize for Accurate 
Portrayal of Lawyers? 

Mr. Bander’s indictment of novelists 
in the September issue might well be 
expanded to include the TV, radio and 
comic strip writers who indulge them- 
selves in the continuing and no doubt 
profitable effort to present a horribly 
distorted picture of the American law- 
yer. A program should be instituted 
to protect the public from such mis- 
leading distortions. As a step in that 
direction I would urge the Association 
to consider offering a suitable prize to 
the author who produces an outstand- 
ing literary work which accurately por- 
trays the modern-day lawyer. 


REUBEN LOZzNER 


Arlington, Virginia 
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A Judge 
—writes a Letter 


An unsolicited letter recently received from a Judge of an 
Appellate Court includes the following: 


“I have cited C. J. S. more frequently 


* * * * * because it contains such ac- 


curate and easily found statements of the law 
in much detail — supported by the decided cases. 
Your work has been of inestimable value to me.” 


This Judge, with many years of judicial experience, expresses 
an opinion held by many other judges and thousands of 


lawyers who find 


ConPus JURIS SECUNDUM 


is truly 


America C 
Great Law Encyclopedia 


Full details of C. J. S. are yours for the asking 


AMERICAN LAW BOOK CO. Brooklyn 1, N. Y. 
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The Hawaiian Constitution: 





A Structure for Good Government 


by Paul C. Bartholomew *¢ Professor of Political Science at the University of Notre Dame 
and Robert M. Kamins ¢ Professor of Law at the University of Hawaii 


Although Hawaii is our newest state, her Constitution is nearly ten years 
old, having been in existence since 1950. Professor Bartholomew and 
Professor Kamins discuss the features of the fiftieth state’s basic law in this 
article. Lawyers will doubtless be particularly interested in the fact that 
Hawaii, unlike Alaska, did not choose to adopt the American Bar Associ- 
ation’s plan for judicial selection, preferring instead appointed judges. 
Like Alaska, Hawaii’s only elected executive officers are the Governor and 
the Lieutenant Governor. This article discusses these and a number of other 
interesting features of the new state’s Constitution. 





The admission of a state to the 
Union is a matter of such rarity that 
the occasion always arouses real inter- 
est as to the nature and provisions of 
the constitution of the new arrival. The 
addition of Hawaii to round out our 
half hundred states is no exception, 
even though the constitution has actu- 
ally been in existence since 1950. 

Hawaii became American territory 
by act of Congress in 1898. Prior to 
this, in 1854, a treaty with Hawaii had 
been drafted at the request of President 
Pierce. The subsequent death of the 
King of Hawaii prevented ratification 
of the treaty. A revolution in the 
Islands later resulted in the establish- 
ment of a republic in Hawaii. A treaty 
of annexation was again negotiated. 
This was later withdrawn by President 
Cleveland. With the accession of Presi- 
dent McKinley another treaty was 
signed in June of 1897. This was rati- 
fied by the Hawaiian Senate but was 
r-jected by the Senate of the United 
States. However, the following year, 
a joint resolution of annexation passed 
Congress and was signed by McKinley. 





Two years later, on April 30, 1900, 
the organic act for Hawaii became law. 
This granted United States citizenship 
to the citizens of Hawaii and, in effect, 
“incorporated” the territory as an in- 
tegral part of the United States. Only 
three years later, in 1903, the Hawaiian 
legislature, for the first of at least 
seventeen times, petitioned Congress 
for statehood. Legislation to grant 
statehood was introduced in Congress 
on no fewer than sixty-six occasions 
after 1920, but no action was taken by 
either house of Congress until 1947 
when the House of Representatives 
passed a statehood act. The House re- 
peated this action in 1950 and in 1953 
without concurring Senate action. In 
1954 a joint Hawaii-Alaska Enabling 
Act passed the Senate but not the 
House. Thus the final passage of S. 50 
by both the Senate and the House in 
the First Session of the 86th Congress 
in March of 1959 and its subsequent 
approval by President Eisenhower 
marked the end of a long battle for 
admission to statehood. The victory 
came exactly just three months less 





than sixty-one years after annexation, 
and only a little over one month less 
than fifty-nine years after the passage 
of the organic act. 

However, the people of Hawaii had 
not waited for Congress to pass an 
enabling act before proceeding to the 
framing of a constitution for the pro- 
posed state. In 1950 a convention of 
elected delegates met in Honolulu and 
proceeded to draw up a constitution 
which was signed at Iolani Palace on 
July 22. This was submitted to the 
voters of Hawaii and approved by a 
three-to-one majority on November 7, 
1950. The action of Congress in adopt- 
ing the Statehood Act of 1959 involved 
approval of this constitution, with two 
changes, noted below. 

Under the terms of the Statehood 
Act, the Territorial Governor called 
the first state primary election for 
June 27, 1959. At that time the voters 
were to adopt or reject three proposi- 
tions: (1) Whether Hawaii should be 
immediately admitted to the Union as 
a state; (2) Whether the boundaries 
should be as prescribed in the act?; 
(3) Whether the reservation of rights 
and powers to the United States and 
the prescribed terms and conditions of 
the act should be accepted by the state 
and its people. The vote of the people 
at the polls overwhelmingly favored 
acceptance. The Governor also called a 





1. The Congress changed the constitutional 
description of Hawaii’s boundaries by excludin 
Palmyra, an atoll some 960 miles south o 
Honolulu. 
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general election for July 28, 1959, for 
the choice of state officers and two 
Senators and one Representative in 
Congress. After the election the Gover- 
nor certified to the President the results 
of the plebiscite on the three questions 
and the results of the election of offi- 
cers. Upon the President’s finding that 
these propositions had been adopted 
and upon the certification of the re- 
turns of the election of officers, the 
President issued a proclamation of ad- 
mission to statehood. Ten days there- 
after the first state legislature of Hawaii 
met in special session. Incidentally, as 
in the case of Alaska, the Representative 
of Hawaii in Congress is to be tem- 
porarily in addition to the four hun- 
dred and thirty-five members of the 
House now prescribed by law. This will 
hold until the next reapportionment. 


Hawaii’s State Constitution 

The Constitution of the State of 
Hawaii has a preamble and sixteen ar- 
ticles. The preamble reads as follows: 


We, the people of the State of 
Hawaii, grateful for Divine Guidance, 
and mindful of our Hawaiian heritage, 
reaffirm our belief in a government of 
the people, by the people and for the 
people, and with an understanding 
heart toward all the peoples of the 
earth, do hereby ordain and establish 
this constitution for the State of 
Hawaii. 


All state constitutions have some 
statement of the rights of persons un- 
der the state’s jurisdiction. In the 
Hawaiian Constitution this statement 
(Article I) is called the ‘‘Bill of 
Rights”, and it generally follows the 
Bill of Rights of the Federal Constitu- 
tion. Here is set forth a recognition 
of popular sovereignty, the equality of 
men and their mutual rights and duties. 
Specific guarantees include life, liberty, 
the pursuit of happiness, property, re- 
ligion, speech, press, assembly, petition, 
due process, grand jury, trial by jury 
in both civil and criminal cases, proper 
accusation of crime, witnesses, counsel, 
habeas corpus, the subordination of 
the military to civil power, and the 
right to bear arms through a militia. 
There are specific guarantees against 
unreasonable search and seizure, dou- 
ble jeopardy, self-incrimination, exces- 
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sive bail or fines, cruel or unusual 
punishment, quartering of soldiers or 
militiamen and imprisonment for debt. 
There is a final statement to take care 
of the “principle of exclusion” that 
“the enumeration of rights and privi- 
leges shall not be construed to impair 
or deny others retained by the people”. 


These are the basic rights that are 
found in all state constitutions. How- 
ever, other states have additional basic 
guarantees covering the right of pri- 
vacy, the location of the power to sus- 
pend laws, the prohibition of ex post 
facto laws and the outlawing of slavery. 
On the other hand there are a number 
of specific guarantees in the Hawaiian 
Constitution that are not included in 
all of the other state constitutions, such 
as freedom of the press. The influence 
of the federal constitutional model is 
here obvious. 


Article II concerns suffrage and elec- 
tions. Twenty years is set as the mini- 
mum age for voting. This contrasts 
with Alaska’s nineteen years and the 
eighteen-year minimum of Georgia and 
Kentucky. All other states have a 
twenty-one year limit. One year is set 
as the period of legal residence in 
Hawaii. In other states, this ranges 
from six months to two years. United 
States citizenship, registration, and a 
literacy test of ability to speak, read 
and write English or Hawaiian are 
added voting qualifications. The first 
of these is found in all states while 
registration and a literacy test are 
qualifications in about a third of the 
states. 


The date of general elections follows 
the pattern of all of the other states 
except Alaska*—the Tuesday after the 
first Monday in November of even- 
numbered years. The legislature is 
specifically empowered to prescribe 
methods of voting, including absentee 
voting, with the provision that voting 
is to be secret. The legislature is also 
charged with determining the proce- 
dure for deciding disputed elections 
but this determination is to be in a 
court of competent jurisdiction. As is 
common in other states, persons of un- 
sound mind or those convicted of a 
felony are barred from voting unless 
pardoned and restored to their civil 
rights. 








Article III is the legislative article. 
The Legislature (the collective nam« 
for the two houses) is to consist of 
a Senate of twenty-five members and a 
House of Representatives of fifty-one 
members. Only Delaware and Nevada 
have a smaller total number of legisla- 
tors except, of course, Nebraska’s single 
house of forty-three. One might have 
expected that the example set by the 
Nebraska unicameral experiment would 
have been followed, but Nebraska re- 
mains the only state with a one-house 
legislature. Members of the Senate and 
the House are to be elected from dis- 
tricts. Six Senatorial districts are set 
by the Constitution, together with the 
number of Senators to be elected from 
each. The eighteen Representative dis- 
tricts and the number of members to 
be chosen from each are temporarily 
set in the Constitution. Reapportion- 
ment every ten years is to be by the 
Governor by the method of equal pro- 
portion—the mathematical formula 
used in the apportionment of the lower 
house of Congress—among four basic 
areas in the islands. Apportionment is 
to be based on the number of voters 
registered at the last preceding general 
election. 

This provision requiring the Gover- 
nor to reapportion is unique among the 
states. In most states this is an exclu- 
sive power of the legislature, but 
California, Illinois, Michigan, Oregon, 
South Dakota, Texas and Washington 
provide alternative procedures in case 
the legislature neglects to reapportion. 
Arizona, Arkansas, Missouri and Ohio 
reapportion by means of boards, of 
which the Governor is a member in 
Arkansas and Ohio, but only in Hawaii 
is the Governor himself authorized to 
perform the function exclusively. The 
Hawaiian Supreme Court is empowered 
to require “by mandamus or other- 
wise” that the Governor perform this 
duty, if he fails to do it, or to correct 
errors he may have made in the 
process." 





2. Alaska has set the second Tuesday in 
October of even-numbered years. 

3. The constitutional convention may have 
inadvertently made rea rtionment of the 
House impossible until 1969. Article ITI, Section 
4, says that the Governor shall reapportion on 
or before June 1, 1959, and every decade there- 
after. On June 1, 1959, however, there was 10 
state Governor or state legislature. An action 1S 
now being brought in the Hawaii Supreme 
Court to require the territorial Governor ‘o 
ccampertion oe state legislature, but the like- 
lihood of success in the effort is not great. 
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Terms of Representatives and Sena- 
tors are two and four years respec- 
tively, which is the arrangement in 
thirty states including Alaska. There is 
provision for overlapping terms with 
half of the Senate membership chosen 
at each succeeding election. The Legis- 
lature is authorized to provide for the 
filling of vacancies and to set the com- 
pensation of members. Qualifications 
for membership include an age mini- 
mum of twenty-five years for the House 
and thirty for the Senate, residence in 
the state for at least three years, and 
the fulfillment of all requirements for 
voting in the district from which the 
candidate seeks to be elected. The usual 
legislative immunities are extended to 
members. 


Sessions of the Legislature are to be 
held annually, those in the odd-num- 
bered years are to be known as “gen- 
eral sessions” and those in the even- 
numbered years are to be known as 
“budget sessions”. At the latter the 
only business eligible for consideration 
and enactment is to be the following: 
revenue bills, appropriation bills, emer- 
gency measures (requiring a two-thirds 
vote of all members of each house), 
bills calling elections, bills proposing 
constitutional amendments, and meas- 
ures relating to the impeachment or 
removal of officers. 


General sessions are to be limited to 
sixty days and budget sessions to thirty 
days. The Governor may call special 
sessions which are to be limited to 
thirty days. All of these periods ex- 
clude Sundays and holidays. Regular 
sessions are set for the third Wednes- 
day in February. Only Alabama (May), 
Florida (April) and Louisiana (May) 
have later meeting dates. Almost all 
other state legislatures meet in Janu- 
ary. Until changed by law, the consti- 
tution provides that Legislative salaries 
are to be $2,500 per each general ses- 
sion, $1,500 per each budget session 
and $750 per each special session.* 

Unusual provisions governing legis- 
lative procedure include the discharge 
of a committee from further considera- 
tion of a bill twenty days after that bill 
has been referred to the committee. 
Such recall of a bill is to be by a 
two-thirds vote of the entire member- 
ship of that house. The vote on the final 
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passage of a bill in all cases is to be by 
a majority of the total membership of 
that house and is to be by roll call. 

The Governor has the item veto as 
applied to appropriation bills, as is 
true in most states. He has ten days to 
consider bills normally, Sundays and 
holidays excluded. Only Georgia and 
Alaska permit a longer period of con- 
sideration. The Hawaii Constitution 
tries to avoid pocket vetoes. Borrowing 
an innovation from New Jersey’s 1947 
constitution, Hawaii’s new basic law 
authorizes each legislature to convene 
on the forty-fifth day after its adjourn- 
ment sine die for the sole purpose of 
considering bills vetoed by the gover- 
nor. Vetoes can be overridden only by 
vote of two thirds of the full member- 
ship of each house. However, if the 
legislature fails to convene after its 
ordinary session, bills returned by the 
governor do not become law. 

Impeachment procedure is entirely 
normal by comparison with other 
states. Charges are to be brought in 
the House of Representatives and trial 
is to be in the Senate with a two-thirds 
vote of the members of the Senate re- 
quired for conviction. 

Article IV is the executive article. 
The Governor is chosen by plurality 


vote. This is true of all states except 
Georgia, Maine, Vermont and Missis- 
sippi, where a majority vote is required. 
In these states, if no candidate receives 
a majority of the votes, either the two 
houses in joint session (Georgia and 
Vermont) or the lower house of the 
legislature (Maine and Mississippi) 
makes the selection. 

The term of office of the Governor 
of Hawaii is set at four years, as in 
thirty states, including Alaska. There 
is no limit on the number of consecu- 
tive terms he may serve as there is in 
twenty-three other states, also includ- 
ing Alaska. Qualifications include a 
minimum age of thirty-five years, 
United States citizenship for twenty 
years and qualifying as a voter. The 
Governor is ineligible for any other 
state or federal office during his term. 
The constitution provides that his an- 
nual salary shall be at least $18,000. 
The 1959 Territorial Legislature in- 
creased it to $25,000 per annum. 

As in all but eleven states, there is a 
Lieutenant Governor. He is chosen at 
the same time, in the same manner, 





4. Under territorial law, which carries over 
until amended, legislators from the island of 
Oahu also receive a per diem payment of 
$32.50. Those from other islands receive $45 per 
day in attendance at the legislature. 
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with the same qualifications, and for 
the same term as the Governor, but 
may be of the opposite political party. 
The Lieutenant Governor is to dis- 
charge the powers and duties of the 
office of Governor in the absence or 
disability of the Governor as well as 
succeeding to the office on the Gover- 
nor’s death. The legislature is em- 
powered to provide for succession be- 
yond the Lieutenant Governor. 

The powers of the Governor are of 
the usual sort found in the other 
states—to faithfully execute the laws, 
to serve as commander-in-chief of “the 
armed forces of the state”, to recom- 
mend measures to the legislature, and 
to grant reprieves, commutations and 
pardons. One unusual feature is the 
authorization to the Governor to ap- 
point an Administrative Director “to 
serve at his pleasure”. No duties are 
specified for this office, although this 
may develop somewhat along the lines 
of the Chief Administrative Officer 
(CAO) being established in more and 
more cities. No other state appears to 
have an officer comparable to Hawaii’s 
Administrative Director. It will be in- 
teresting to see how the office does 
develop. 

Administrative departments are to 
be established by law but are limited 
to twenty “principal” departments.® 
The head of each department is to be 
appointed by the Governor with the 
consent of the Senate and subject to 
removal by the same procedure. Ap- 
pointees to these offices must have been 
residents of the state for at least three 
years immediately preceding their ap- 
pointment. The Governor is authorized 
to make recess appointments “but the 
person so appointed shall not be elig- 
ible for another interim appointment 
to such office if the appointment shall 
have failed of confirmation by the 
Senate”. 

An unusual feature of this constitu- 
tion (and that of Alaska also) is limit- 
ing the number of elective executive 
offices to those of the governor and 
Heutenant governor. Most state con- 
stitutions “freeze” a large number of 
offices such as auditor, treasurer, attor- 
ney general, and superintendent of 
public instruction in the constitution, 
all to be chosen by popular vote. This 
reduces the power of both the legisla- 


ture and the governor in those states, 
particularly the governor, and opens 
the way for intra-administrative feud- 
ing. This has been avoided by the 
framers of the Hawaiian Constitution. 


The last of the “big three” divisions 
of governmental power, the judiciary, 
is established by Article V. A Supreme 
Court and circuit courts are established 
by the Constitution, but the creation 
of inferior courts is left for the legis- 
lature. (There are now twenty-nine 
district magistrates’ courts.) The Su- 
preme Court is to consist of five jus- 
tices including the Chief Justice. These 
are to be named by the Governor and 
Senate for seven-year terms. All judges 
must have been admitted to the Bar of 
the Hawaiian Supreme Court for at 
least ten years prior to appointment. 
Mandatory retirement is set at seventy 
years of age. Removal of judges is to 
be by a two-thirds vote of the member- 
ship of each house of the Legislature 
sitting in joint session. Provision is 
made for retirement of a judge for in- 
capacity. This is to be done by the 
Governor upon the recommendation of 
an investigatory board. 


The Chief Justice of the Supreme 
Court is made the administrative head 
of the courts with power to assign 
judges temporarily from one circuit 
court to another. He also has the power 
to name an Administrative Director of 
the courts. The Supreme Court is em- 
powered to promulgate civil and crimi- 
nal rules of practice, procedure, and 
appeals in the courts. 


It is regrettable that the framers of 
the Hawaiian Constitution did not 
adopt some variation of the plan used 
in California and Missouri for the 
choice of judges, as did Alaska. How- 
ever, it is good that the example of 
the thirty-six states that use popular 
election for the choice of judges was 
not followed. 


Article VI deals with taxation and 
finance. There is to be no discrimina- 
tory taxation of property owned by 
citizens of the United States who re- 
side outside the state. All bonds and 
other instruments of indebtedness of 
a political subdivision must be author- 
ized by its governing body. The state 
debt limit is set at an absolute sixty 
million dollars.6 More than half of 
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the fifty states have some fixed sum 
limitation on outstanding unpaid in- 
debtedness. In Hawaii this debt limit 
can be exceeded when authorized by 
a two-thirds vote of the total member- 
ship of each house of the Legislature. 
However, even with such authorization, 
the amount of general obligation bonds 
outstanding cannot exceed a sum equal 
to fifteen per cent of the total assessed 
valuation of real property in the state. 
“Instruments of indebtedness” issued 
for certain specified purposes, and to 
meet emergencies caused by disaster or 
act of God, may be issued without 
regard to the debt limit. The same is 
true if these instruments of indebted- 
ness are issued in anticipation of reve- 
nue collections or to meet “casual 
deficits or failures of revenue” and are 
payable within one year. 

Political subdivisions in the state are 
limited in funded debt to 10 per cent 
of the assessed value of real estate in 
the particular subdivision. The aggre- 
gate of a subdivision’s debt contracted 
in any fiscal year is not to exceed two 
per cent of such assessed valuation. 
These limits do not apply to borrow- 
ing by a subdivision in anticipation of 
revenue or to meet casual deficits or 
failures of revenue, if such indebted- 
ness is payable within one year. 

The constitution makes mandatory 
the adoption of the “serial bond” ar- 
rangement for repayment of debt. Such 
an application of the installment sys- 
tem of payment is to be preferred to a 
sinking fund arrangement. Revenue 
bonds are exempt from this provision. 

The executive type of budget is pro- 
vided. All but six states use this ar- 
rangement which establishes the Gover- 
nor as the budget-making authority. 
He is further given the duty of submit- 
ting bills simultaneously with the bud- 

(Continued on page 1221) 





5. There are now some seventy-five depart- 
ments, boards, commissions, etc. A major rob- 
lem of the transition to statehood will be to 
effect this reorganization. The constitution al- 
lows the legislature three years, until the late 
summer of 1962, to group these various agen- 
cies within twenty principal departments. 
the legislature does not meet that deadline. the 
governor is to make the allocation, by execu- 
tive order, within one year thereafter. ; 

6. The sixty million dollar debt ceiling, 
which seemed generous to the constitutions 
drafters in 1950, when the territorial debt ap- 

roximated twenty million dollars, is already 

opelessly insufficient. As Hawaii becomes 4 
state, its outstanding debt will exceed one 
hundred fifty million dollars. Living within the 
debt ceiling will be difficult until property 
values, vs rapidly with a construction 
boom on Oahu, raise the permissible maximum 
to one hundred sixty million or more. This 
expansion will probably require two years. 











sum 
| in- 
limit 
1 by 
iber- 
ture. 
tion, 
onds 
qual 
assed 
state. 
sued 
id to 
er or 
hout 
ne is 
bted- 
reve- 
asual 
1 are 


e are 
cent 
te in 
ggre- 
acted 
| two 
ition. 
rrow- 
on of 
ts or 


bted- 


atory 
” ar. 
Such 
| sys- 
| toa 
venue 
ision. 
; pro- 
is ar- 
;over- 
ority. 
bmit- 
bud- 
1221) 





lepart- 
P ob 

e to 
ion al- 
he late 
agen- 
Bos If 
ne, the 
execu- 


eiling, 
ution’s 
‘bt ap- 
ilready 
ymes a 
od one 
hin the 
‘operty 
ruction 
ximum 
> $s 


rs. 


An Imperishable System: 


Mr. Palmer discusses the permanent effect of Roman law upon civiliza- 


by Ben W. Palmer * of the Minnesota Bar (Minneapolis) 







What the World Owes to Roman Law 








tion. The entire Western world owes a great debt to the sixth-century com- 
pilers of the Corpus Juris Civilis, and Mr. Palmer shows that not only is 
Roman law still the basic law in most of Europe, South America, and 
Louisiana, but it has also greatly influenced the common law of Britain 


and America. 





If we owe the bases of our religion 
to ancient Palestine and of our philos- 
ophy to Greece, we owe to ancient 
Rome the bases of our law. And, most 
important for present purposes, we owe 
to ancient Rome the beginnings of the 
profession that we love and many of 
the basic principles of the law in whose 
temples we are votaries. 

“The Vain titles of the victories of 
Justinian are crumbled into dust, but 
the name of the legislator is inscribed 
on a fair and everlasting monument. 
Under his reign, and by his care, the 
civil jurisprudence was digested in the 
immortal works of the Code, the 
Pandects, and the Institutes: the public 
reason of the Romans has been silently 
or studiously transfused into the domes- 
tic institutions of Europe, and the laws 
of Justinian still command the respect 
or obedience of independent nations.” 

These words are, of course, from 
the famous forty-fourth chapter of 
G'bbon’s Decline and Fall of the 
Roman Empire, a chapter “which has 
been highly admired by modern jur- 
is s” and “accepted by the most fastidi- 
Os experts of an esoteric science as a 


masterpiece of knowledge, condensa- 
tion, and lucidity”. 

We have the record of the continuous 
development of Roman law for nearly 
a thousand years from the Roman 
tables of about 450 B.c. to the Digest, 
Institutes and Code of Justinian of 
A.D. 533 and 534. We know that the 
second century A.D. saw a new process 
beginning in Rome which was of the 
utmost importance to the future history 
of the world. It was a reduction of 
the Roman law to a definite and scien- 
tific form. The praetors, or judges, in 
taking possession of their provinces 
had issued edicts which stated the 
principles by which they would be 
guided in their administration of the 
law. These edicts became very numer- 
ous and often contradictory and 
Hadrian issued what was called “The 
Perpetual Edict” to take their place. 
After this process had continued for 
four hundred years, came the great 
codification of Justinian. 

Of course in the early days of the 
Roman law, magistrates were not pro- 
fessionally trained. There soon de- 
veloped a body of professional men 











who advised the magistrates as to what 
the law was. Later there developed a 
legally trained and learned judiciary 
as well as a body of men specializing 
in the study and practice of law. Thus 
it was that the Romans developed a 
great body of law, of men trained in 
the science of law and in the art of 
applying legal principles to concrete 
controversies. This constant application 
and testing of the principles laid down 
by the magistrates and by the lawyers 
in actual litigation kept the Roman 
law from being unusually abstract and 
theoretical and made it of infinite 
value to later generations of men. 

In the early days of the Roman law, 
a man was supposed to be judged by 
the law of his own country and not 
necessarily by the law of the country 
in which the case was being tried. Thus 
it was, that if a lawsuit were brought 
in Rome between a Greek and a Car- 
thaginian or between a Roman and a 
Macedonian, the question immediately 
arose “What law governs this case?” 
Roman citizens were entitled to have 
their cases decided according to the 
principles of the Roman law, but if 
a case involved a non-Roman citizen, 
there was a difficulty, and that difficulty 
was solved by the Romans by appoint- 
ing a magistrate whose jurisdiction 
could be limited to cases involving 





Footnotes to Mr. Palmer’s paper, ninety-five 
in number, were so extensive that, with his 
consent, they are omitted. 
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non-citizens of Rome: The Praetor 
Peregrinus. He, in effect, was a magis- 
trate for foreigners. 


Jus Gentium ... 
Jus Naturalis 

These magistrates, studying the laws 
of other peoples than Roman, tried to 
arrive at principles found in laws of 
the countries of all the parties involved 
in the lawsuit. In other words, they 
found the lowest common denominator 
so to speak, in the legal systems being 
considered. These principles gradually 
developed into a body of law which 
was called the jus gentium; that is to 
say, the law of nations. 

Besides the law of nations, there was 
natural law. Six thousand years ago, 
Egyptians, observing the annual flow 
of the Nile and the rising of the stars 
against their pyramids, conceived the 
idea of an ordered universe. Stoics, 
whose school of philosophy was founded 
in Greece by Zeno of Cittium who died 
about 265 B.c., developed a concept of 
the natural law, ruling the conduct of 
all men in all places, of all races and of 
all times. They were to be governed by 
a universal law of reason and in har- 
mony with the laws governing the 
ordered universe. The law therefore 
should not represent arbitrary will or 
command, the effects of emotion or 
caprice, but of immutable everlasting 
principles based on the rational nature 
and essential being of man. This doc- 
trine of the natural lw became basic 
to the law of Rome. 


Thus Cicero, in a celebrated passage, 
said: 


True law is right reason and in 
agreement with nature; it is of univer- 
sal application, unchanging and ever- 
lasting; it summons to duty by its 
commands, and averts from wrong- 
doing by its prohibitions. And it does 
not lay its commands or prohibitions 
upon good men in vain, though neither 
have any effect on the wicked... We 
cannot be freed from its obligations 
by senate or people, and we need not 
look outside ourselves for an expounder 
or interpreter. And there will not be 
different laws at Rome and at Athens, 
or different laws now and in the 
future, but one eternal and unchange- 
able law will be valid for all nations 
and all times, and there will be one 
master and ruler, that is, God, over us 


all, for He is the Author of this Law, 
its Promulgator, and its enforcing 
Judge. Whoever is disobedient is flee- 
ing from himself and denying his hu- 
man nature, and by reason of this very 
fact, he will suffer the worst penalties, 
even if he escapes what is commonly 
considered punishment. 


Roman jurists assimilated universal 
principles in the law of nations to Stoic 
principles of the natural law. Largely 
through Stoic influence also, they ap- 
proached all problems of law and its 
administration from a moral point of 
view. Legal principles and their appli- 
cations were to be judged from the 
standpoint of moral and ethical prin- 
ciples embodied in natural law, made 
apparent to man by reason and by 
reason developed. 


A great authority on Roman law 
has written: 


The Roman jurists breathed deeply 
the pure air of ethics; they taught the 
never-to-be-forgotten truth that law and 
ethics are very closely related. 


This authority quotes Ulpian in the 
Digest: 


When a man means to give his atten- 
tion to law, he ought first to know 
whence the term “law” is derived. The 
word law [jus] so called from justice; 
in fact... it is the art of what is good 
and fair. Of this art we may deservedly 
be called the priests; we cherish jus- 
tice and profess the knowledge of what 
is good and fair, we separate what is 
fair from what is unfair, we discrimi- 
nate between what is allowed and what 
is forbidden, we desire to make men 
good, not only by putting them in fear 
of penalties, but also by appealing to 
them through rewards, proceeding, if I 
am not mistaken, on a real and not a 
pretended philosophy. 


So James Brown Scott has written: 


It was by means of this higher con- 
ception of equity, which resulted from 
the identification of the jus gentium 
with the jus naturale, that the alliance 
between law and philosophy was real 
and efficient. As the ethical system of 
the Stoics acquired a legal significance 
in the writings of the jurists, there was 
erected a moral standard of justice to 
which every expounder of the law felt 
obliged to appeal, and by a compari- 
son with which the defects of the exist- 
ing law were exposed and corrected. 
According to the classical jurists, law, 
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though made compulsory by the State, 
derived its ultimate authority from the 
moral code of nature and is itself re- 
garded simply as a means for the 
administration of justice. 


By constantly seeking for everlasting 
universal principles of right and wrong 
by means of which the commands of 
the legislative body should be criticized, 
adjudged and interpreted and new law 
developed where there was no statutory 
law, the professional lawyers of Rome 
were able to lay the foundations of a 
true science of law. That science was 
to be clear, comprehensive, self-con- 
sistent, orderly, rational, equitable, and 
an expression of reason and of natural 
law rather than of the mere will of 
the legislator. Law was to represent 
reason and not mere command. Cases 
were to be decided on the basis of 
rational principles of law, rather than 
by the mere caprice of the individual 
magistrate. 


Roman law was not dead or even 
sleeping during the so-called “Dark 
Ages”. Of great and permanent im- 
portance to the Western World was the 
revival of Roman law in the late elev- 
enth and early twelfth centuries. Of 
all centuries, the twelfth was the most 
legal, says Maitland: “In no other age 
since the classical days of Roman law, 
has so large a part of the sum total of 
intellectual endeavour been devoted to 
jurisprudence.” A passion for the study 
of Roman law pervaded the Medieval 
world. Scholars in western Europe used 
the methods of scholasticism and the 
lawyers exercised their dialectical acu- 
men on the contents of the Corpus 
Juris. The glossators mastered “thor- 
oughly and in all directions the ma- 
terials of the corpus juris”. Bologna 
took the lead, but even in the eleventh 
century there was a great revival of 
Roman juristic studies in the south of 
France. 

Particularly in the school of Bologna, 
and elsewhere, there was “a passion for 
classification, for definition and minute 
distinction, a genius for subtlety... 
these, when associated with good sense 
and ordinary knowledge of affai: s, were 
at least some of the characteristics of 
a great legal intellect... The practice 
of incessant disputation produced 4 
dexterity in devising or meeting argu- 
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ments ... indispensable to the advocate 
and even to the judge.” 
Says Holdsworth: 


From one point of view it may be 
that the legal renaissance of the twelfth 
and thirteenth centuries was of even 
greater importance in European his- 
tory than the renaissance and reforma- 
tion of the sixteenth century. It was to 
Europe and European law, what on a 
smaller stage, the Norman conquest 
was to England and English law—a 
necessary condition for the beginnings 
of any advance in legai or political 
science. 


Justinian’s Institutes were read by 
almost all educated men and Roman 
law spread over Western Europe, for: 
“its range, its clarity and its apparent 
logical and philosophic adequacy made 
it seem immeasurably superior to the 
mass of crude, barbaric and _ locally 
limited customs with which it was 
contrasted.” 


Effects of Roman Law... 
on the Continent, in England 

Roman law was the law of Germany 
until 1900, the law of southern France 
until the adoption of the Code Napo- 
leon in 1804 and it is basic European 
law, South American law, French 
Canadian law, and Louisiana law. Al- 
though the population of the Roman 
Empire may have been fifty millions, 
it has been estimated that at present 
870,000,000 people live under systems 
traceable to Roman law. 

And it profoundly affected English 
and therefore American law. 

Sherman says: 


Ignorance and prejudice—so potent 
in past centuries in England and 
America—no longer obscure the great 
debt of Anglo-American law to the law 
of Rome and the truth that knowledge 
of Roman law is a knowledge of our 
own law. It is a fact that the beginner 
in the law can make almost as rapid 
progress in American law by starting 
with Roman as he would if he began 
with our own law: for in learning the 
Koman law, one learns the “elements 
of law in general and therefore Ameri- 
can law in particular”. 


Says a great legal scholar: 


The desire to exalt the originality 
of English law, the passing unpopular- 
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ity of which, at the time of the Refor- 
mation, affected Roman law, as also 
Canon law with which it was long 
associated in English opinion, and last 
but not least, the slow progress of the 
study of legal history to which we 
have already alluded, have contributed 
to the dissemination of a myth regard- 
ing the lot of Roman law in England. 
This legend can no longer be accepted 
on the inadequate arguments put for- 
ward by Blackstone in his famous first 
lecture at Oxford on October 25, 1758. 


Says Vinogradoff: 


Civil law did not become a con- 
stituent element of English common 
law, acknowledged and enforced by the 
courts, but it exercised a potent influ- 
ence on the formation of legal docu- 
ments during the critical twelfth and 
thirteenth centuries, when the founda- 
tions of common law were laid... In 
1234 Henry III forbad the teaching of 
Civil law in London, while in 1236 the 
great men of England, assembled at 
Merton, declared against any modifi- 
cation of English custom by foreign 
views in the treatment of bastardy. 
(Nolumus leges Angliae mutare.) 
Nevertheless, the teaching of Roman 
law was never discontinued at the prin- 
cipal seats of learning in England... 
On the whole it is clear that it is im- 
possible to estimate the influence of 
Roman law on England by references 
to paragraphs of the Digest or of the 
Code. If we want to find definite traces 
of it we have to look out not for refer- 
ences but for maxims, some of which, 
besides, has passed through the me- 
dium of Canon law. The only real test 
of its character and extent is afforded 
by the development of juridical ideas, 
and in this respect the initial influence 
of Roman teaching on English doc- 
trines will be found to be considerable. 


Referring to the later centralization 
of France, MclIlwain says that England 


received at the strong hands of kings 
before the eleventh and twelfth cen- 
turies were over, an administrative 
system so strong and so uniform, that 
created the immediate necessity for a 
uniform procedure and ultimately for 
a system of legal principles common 
to the whole realm, and this at so early 
a period that the gradually recovering 
Roman law was not yet strong enough 
to make its bid to be that common 
system. When the law of Rome had 
again become strong enough in west- 
ern Europe, for England the opportu- 
nity had passed, and England was 
already inoculated against it; she al- 
ready had a common law of her own 


Ben W. Palmer practices in Min- 
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which Rome was never afterwards to 
replace. England had been forced by 
her early centralization of judicial ad- 
ministration to build a general system 
of common law from materials then at 
hand, and at that early time it was not 
yet Roman but English materials alone 
that were at hand. 


As American lawyers, we are gen- 
erally proud of the English legal tradi- 
tion and may be tempted to succumb 
to a certain insular patriotism which 
may have affected English legal his- 
torians. However, even Maitland went 
so far as to say: 


King Henry and his able administra- 
tors came just in time. A little later 
would have been too late. The English 
law would have been unified but it 
would have been Romanized. We have 
been wont to boast, perhaps too loudly, 
of the pure “Englishry” of our com- 
mon law. This has not been all pure 
gain. Had we “received” the Roman 
jurisprudence as our neighbors re- 
ceived it, we should have kept out of 
many a bad mess through which we 
have plunged. To say nothing of the 
political side of the matter, of the ab- 
solute monarchy which Roman law has 
been apt to bring in its train, it is 
probably well for us and for the world 
at large, that we have stumbled for- 
wards in our empirical fashion, blun- 
dering into wisdom. 
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You will remember from the reading 
of Campbell that although he admired 
Erskine as the greatest English ad- 
vocate, one of his weaknesses was his 
ignorance of Roman law. “I doubt,” 
said Campbell, “whether he had ever 
opened the Institutes of Justinian, or 
glanced at the codes of any of the 
continental nations.” 


He said further: 


There seems great reason to regret 
that the prejudices of English lawyers 
in all ages have inclined them to con- 
fine their attention almost exclusively 
to the technicalities of their own pecu- 
liar code...ever more distinguished 
for precision than for enlarged prin- 
ciples. 


He is referring here to that Roman 
influence which was long regarded as 
the chief defect of Bracton’s book, De 
Legibus et Consuetudinibus Angliae. 
On the other hand Campbell gives as 
one of the reasons for the greatness of 
some of the Lord Chancellors their 
familiarity with Roman law: Hard- 
wicke, Camden, Somers and Mansfield. 


Says Holdsworth: 


It would not be true to say that 
English law, either in this or in any 
other period of legal history, owes 
nothing to Roman law; but it would 
be true to say that the English law 
has been fortunate in its contact with 
Roman law. At different periods of 
English history the development of our 
law has been materially helped by this 
contact. In the age of Bracton, Roman 
law taught the fathers of the common 
law the way to construct an intelligible 
legal system. In the sixteenth century 
it helped them make English law sufh- 
cient for the needs of a modern state. 
In the eighteenth century it helped 
Lord Mansfield to found our modern 
system of mercantile law...we have 
received Roman law; but we have re- 
ceived it in small homeopathic doses, 
at different periods, and as and when 
required. It has acted as a tonic to 
our native legal system, and not as a 
drug or a poison. 


Of course, there is no doubt that one 
reason for the lesser influence of 
Roman law on English than on Con- 
tinental law, was the taking over of 
legal education by the Inns of Court 
rather than by the universities. This 
meant that many English lawyers and 
therefore judges, like Erskine, had little 


or any familiarity with civil or Roman 
law. And with the triumph of Austinian, 
mechanical or analytical jurisprudence, 
there was a tendency to disregard any 
broad philosophical principles whether 
of the Roman or civil law or any other, 
just as there was a divorce from phi- 
losophy generally. 


There have been many tributes to 


Roman law. Says Maine: 


I know nothing more wonderful than 
the variety of sciences to which Roman 
law, Roman contract-law more particu- 
larly, has contributed modes of thought, 
courses of reasoning, and a technical 
language. Of the subjects which have 
whetted the intellectual appetite of the 
moderns, there is scarcely one, except 
physics, which has not been filtered 
through Roman jurisprudence. . . 
Politics, moral philosophy, and even 
theology, found in Roman law, are not 
only a vehicle of expression, but a 
nidus in which some of their pro- 
foundest inquiries were nourished into 
maturity. 


Said another scholar: 


The greatest achievement of the 
Romans, whether we consider on its 
own intrinsic merits or its influence on 
the history of the world, is without 
doubt, their law. “There is not a prob- 
lem of jurisprudence”, says Lord Bryce, 
“which it does not touch: there is 
scarcely a corner of political science 
on which its light has not fallen.” 


It has been said: 


The great codification [of Justinian] 
included imperial statutes and also 
distilled the writings of the jurists; 
what was obsolete was omitted, and 
the whole was arranged in magnificent 
order. Justinian claimed that three 
million lines of jurisprudential law 
had been reduced to 150,000 of the 
Digest; a moderate compendium, 
through which you can easily see your 
way. But into it had entered a thou- 
sand years of practical wisdom, and 
that wisdom had passed through 
Roman minds. 


Wrote D’Aguesseau: 

The grand destinies of Rome are not 
yet accomplished; she reigns through- 
out the world by her reason, after hav- 
ing ceased to reign by her Authority. 


Says Scott: 


This magnificent statement is as true 
as it is eloquent. 
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Said a professor at the Sorbonne: 


The formulation of Roman law was 
the greatest triumph of the ancient 
world. In it the Middle Ages had, of 
course, no part; but they have trans- 
mitted it to us. The great cataclysm 
of the invasions might easily have de- 
stroyed Roman law when it destroyed 
the political sovereignty of Rome. To 
reawaken, to restore life, to spread it 
far and wide in everyday use, this was 
the work of the Middle Ages. 


W. W. Buckland, the great English 


scholar on Roman law, has written: 


Next to Christianity, Roman law was 
the greatest factor in the creation of 
modern civilization, and it is the great- 
est intellectual legacy of Rome. 


Another scholar has written: 


It is no exaggeration to say, that 
next to the Bible, no book has left a 
deeper mark upon the history of man- 
kind than the Corpus Juris Civilis. 


Finally, Ihering wrote: 


Three times has Rome dictated law 
for the world, three times has she been 
a bond of union between peoples; first 
through the unity of the state when 
the Roman people were at the height 
of their power; then through the unity 
of the Church after the fall of the 
Roman Empire; then for the third 
time through the unity of law and 
consequence of the reception of the 
Roman law of the Middle Ages... 
Roman law has become like Christian- 
ity, an element of the civilization of 
the modern world. 


We may realize in a general way our 
indebtedness to Roman law. We may 
recognize its reception on the Con- 
tinent. In the debate as to the extent of 
its reception in England and the areas 
of its influence, we may be inclined to 
give it scant attention. Most of all, 
because of our general preference for 
and training in the common law rather 
than in the civil law, we may easily 
overlook its importance in American 
law. 

Many of the basic principles of 
American law are Roman in many 
fields: adverse possession, bailments, 
carriers and innkeepers, contracts. cor- 
porations, the descent of property, ease- 
ments, legacies and wills, guardianship, 


(Continued on page 1220) 
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Legal Education Institutes: 





Commandments for Speakers and Managers 


by Arch M. Cantrall * of the West Virginia Bar (Clarksburg ) 


Mr. Cantrall lays down twelve commandments for speakers at legal 
education institutes—twelve commandments, incidentally, that are very 
good rules for any speaker to know. Then, so as to leave no implication 
that only legal institute speakers can be improved, he lays down twelve 


commandments for institute managers. 





The success of a continuing legal 
education institute depends on _ the 
speakers. Other factors contribute to 
that success, such as a good, responsive 
audience, but unless the speakers do a 
good job, the institute does not create 
a desire for more continuing legal 
education; in stage language, it’s a 
turkey. 

Some speakers naturally do a good 
job, but every continuing legal edu- 
cation speaker could do better with 
more help from the manager of the 
institute or meeting or luncheon. This 
is a specialized kind of talking and 
differs greatly from anything else most 
lawyers do. It is not fair—to the 
speaker or to the audience—to pitch- 
fork a speaker, experienced or inexperi- 
enced, onto a platform without all the 
help the institute manager can give 
him, 

Institute managers can do far more 
than many of them have done, in the 
Writer’s experience, to help their speak- 
ers to please their audiences. And 
speakers as well, including the writer, 
can always do better. As in everything 
else, there are tricks to these trades, 
and here are some of my notions, 
gained from nearly twenty years of 





attending institutes and from ten years 
of managing institutes and of making 
talks from coast to coast in continuing 
legal education institutes and before 
various other groups of lawyers. 


Twelve Commandments 
for Institute Speakers 

1. Get right into your subject. You 
are not making an oration or an after- 
dinner speech. So when you have been 
introduced, say “Thank you, Mr. 

” and get right into the meat 
of your subject. 

You are talking to lawyers, and you 
can assume that they have some knowl- 
edge of your subject, so don’t start 
with a long history of the development 
of your subject unless it is absolutely 
inescapable, which is seldom, if ever, 
the case. Get right into the meat of 
your topic. Your audience will be 
patient for a while, but you should 
try to capture their interest within the 
first two minutes. 

2. Don’t tell jokes. Your audience 
left their desks and the needs of their 
clients to learn something from you, 
so give them full measure for their 
time. They can hear jokes on tele- 
vision or radio, and by professionals. 


You stick to your subject. 

Anecdotes in point on your subject: 
yes, the more the better. Especially if 
they are based on your own experience, 
They give life to your talk. 

3. Never apologize. Don’t throw a 
wet blanket over your audience by 
apologizing. After all, you were se- 
lected, and the audience came to hear 
you. So don’t waste their time telling 
them you don’t know why you were 
chosen, others could do better, etc. 
Every word along those lines is a wet 
blanket on your performance. Never 
apologize. 

4. Don’t taper off at the end. Don’t 
slow down and mutter something like 
“Well, I guess that’s all I have to say.” 
Have a good conclusion and give it to 
them with all the punch you have. 

5. Sell a bill of goods. Primarily 
you want to convince every lawyer in 
the audience that you are good and 
that you know your subject. When you 
do that, when you give them a good 
talk and put it over, you will sell your 
personal bill of goods; and at the 
same time you will make the committee 
happy by selling another idea, that it 
is worthwhile to attend its institutes. 

6. Be personal. Don’t talk about a 
lawyer, someone vague and anonymous. 
Talk in the second person: “You” are 
going to do so-and-so. Tell experiences 
and anecdotes in the first person: “I” 
and “we” unless they are too disgrace- 
ful, when you have to hang them on 
some other character. 
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7. Be concrete. Don’t say, “Atten- 
tion should be given to so-and-so”, or 
“Consideration should be given to the 
decision between such-and-such, and, 
on the other hand, so-and-so”. Be di- 
rect, positive and concrete. Tell them 
what to do. If there are choices, dis- 
cuss them with their advantages and 
disadvantages, and select between them. 
Don’t leave your audience up in the air. 

8. Use all your time. You have been 
allotted so much time. Plan to use 
every second of it, to leave the impres- 
sion (let it be an implication—don’t 
ever say it) that you have so much to 
say you could go on for another hour, 
but you are such a good speaker that 
you end your talk right on the dot. 

To do this: Find out by experiment 
how fast you talk, how many words a 
minute. Don’t guess on this vital point. 

In A New Way to Better English 
(Harper, 1958) Rudolph Flesch says 
that the average talking speed is about 
180 words a minute. It follows thst 
people are accustomed to listening at 
that speed to conversation or to an 
informal speech. You will have trouble 
in attaining that speed because you 
need to follow your manuscript or 
your notes. But don’t let that worry 
you too much; your talk will be less 
repetitious, tighter-knit and more tech- 
nical than ordinary conversation or an 
informal speech; but if you are thor- 
oughly prepared you can, if you try, 
talk fast enough to avoid the evil con- 
sequence of slow delivery. Remember 
that your audience thinks faster than 
you talk and tends either to anticipate 
your line of thought or to think of 
other matters. 

If you are asked to speak thirty-five 
minutes, don’t prepare a manuscript 
that will take an hour to deliver and 
count on condensing it while you are 
talking. You may think you are that 
good, but your audience knows that 
you are fumbling around. It’s hard to 
fool lawyers. Play it safe; cut your 
manuscript to what you can deliver in 
thirty-five minutes. 

Thirty-two or thirty-three minutes 
of fast, hard-hitting delivery, working 
up to a snappy conclusion, will be even 
more impressive, 

9. Now rewrite your manuscript. 
Speaking words, speaking grammar 


and speaking punctuation differ greatly 
from what you are used to reading and 
writing. So now you should rewrite 
your manuscript, which is undoubtedly 
in words, grammar and punctuation of 
the reading-and-writing variety. 

How do you do this? The tricks are 
easy, if it is hard work at first: Short 
sentences, even sentence fragments 
(one word or more, but less than a 
complete sentence); active voice, al- 
ways, never the passive voice; short 
paragraphs of one or two sentences, 
abandoning all ideas of unity that you 
were taught in school and college; 
punctuation for breathing and empha- 
sis, in the original way, before the 
printers and grammarians got into 
the act. 

If you don’t understand this last bit 
about punctuation, read Chapter 6 of 
Rudolph Flesch’s How To Make Sense 
(Harper, 1954). That will, I hope, 
interest you sufficiently to make you 
want to read his other books, and that 
will help you greatly, but anyway you 
will have a better understanding of 
punctuation, Once you start to read 
Flesch’s books, you will have trouble 
in leaving them to complete your 
paper; but wrench yourself away until 
you have made your talk. 


In rewriting your manuscript into a 
talk, cut out all the excess words, all 
the purple passages you are so fond of. 
Cut out every word that doesn’t work. 
This will eliminate almost all of the 
adverbs and adjectives, the “howevers” 
and “neverthelesses”, the “above-men- 
tioneds”, “aforesaids” and “saids” and 
all of their ilk. Make every word work. 
You will be surprised at the result. If 
your thinking is cloudy, this process 
will reveal it. 

When you have done all this, you 
will have so compressed your manu- 
script that you can restore some of the 
ideas you omitted in cutting down to 
your limit. 


Details that contribute substantially 
to easy reading and smooth delivery: 
Have your talk typed double space on 
letter-size paper; do not break a word 
at the end of a line; and do not break 
a paragraph at the bottom of a page. 


10. Find out how you sound. It’s a 
shock, but do it. When you have your 
talk all worked up, borrow a wire or 
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tape recorder and perform. How long 
did you talk? Play it back and have 
your wife and children listen, and then 
you listen to their brutally frank com- 
ments on what you thought was so 
perfect. 

Play it back several times so that 
you can list the things to avoid: the 
“ers”, poor grammar, the “justs”, all 
the things you never realized how 
much you do. Then do it again. How 
is your timing? Are you hurrying? Do 
you change pitch, volume and speed to 
the best advantage to put your story 
over? 

11. Put some punch into it. Don't 
hesitate to use brief pauses for effect, 
occasionally, but don’t stall. Keep 
punching. Work your talk up in ad- 
vance, thoroughly, so you don’t fumble 
around. 

Nobody is good enough to do this 
kind of a talk without preparation. 
You can’t fool an audience of lawyers 
on that. 

If you write out your talk and use 
the manuscript as a control, go over 
it so many times that you practically 
memorize it, and don’t actually read it. 
This is the best way, because you are 
sure to complete your talk within your 
time limit, if you can stick to your 
determination not to ad lib. A head- 
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down, monotonous reading of manu- 
script will take the life out of the most 
timely subject. 

If you talk from notes: organize 
them so you don’t fumble around with 
a bunch of papers. 

Work up a good talk and practice it 
thoroughly. 

12. Again, put some punch into it. 
Don’t just read your manuscript; 
practice until you glance down at your 
paper only once for a paragraph. Then 
practice some more. Every time you go 
over it, you improve the wording and 
the punctuation. So do it again, and 
again, crossing out the words that are 
hard for you to pronounce clearly, and 
substituting words you can say easily 
and distinctly. 

The speaker who prepares _thor- 
oughly and delivers his talk well 
learns more about his subject and 
benefits more from his talk than any- 
one in his audience. 


Twelve Commandments 
for Institute Managers 

1. Don’t be casual. Above all—don’t 
be casual about everything; your 
speaker is giving a lot of time and it 
is only fair for you to work a little, too. 

2. The invitation. Spell it all out in 
your first letter—don’t force the speaker 
to write you repeatedly for the essential 
details: How long is he to speak, in 
minutes? It is essential that you be 
precise. To say to a luncheon speaker 
that the time for the luncheon is limited 
and should not take more than an hour 
and a quarter, tells the speaker nothing 
about how long he is to talk, because 
he has been at luncheons served and 
eaten in thirty minutes and in seventy 
minutes. Also he does not know what 
other business will precede his talk. 

Who else is on the program, in what 
order, and what will they talk about? 
How large an audience? Will they all 
be lawyers? Will they be specialists in 
the speaker’s subject? 

Where will the program be? Not 
merely the town, but the building and, 
always, the room. Where and to whom 
is the speaker to report when he 
reaches the town where the institute is 
to be held? 

When will the program be? The day 
and hour? Any other functions, such 
as luncheons, dinners, parties, which 








the speaker may want to attend or 
which he is desired to attend? Will 
he be expected to make a few remarks 
at any of these functions and, if so, 
what about, how long, and what will 
be the composition of the audience? 
Should he bring a dinner jacket for 
the program or for any of the other 
functions? 

Transportation possibilities from the 
speaker’s town to the town of the in- 
stitute, and which of them you recom- 
mend. Hotel reservations: Ask him 
whether he wants you to make a reser- 
vation. If you make the reservation, 
ask the hotel to confirm it direct to the 
speaker. If he arrives late in the eve- 
ning or you are going to meet him at 
the station or airport and take him to 
dinner or to the institute, so that he 
will not get to the hotel until late in 
the evening, remember that a mere 
reservation will not do; you will have 
to actually register the speaker or au- 
thorize the hotel to register him in and 
charge you for the room. Otherwise he 
may, if he is lucky, sleep in a sample 
room or in the room behind the service 
elevator, with a bath down the hall. No 
matter how well known you are to the 
hotel, it’s the speaker’s reservation, and 
the hotel does not know him. How 
does the speaker get from the hotel to 
the place of the institute? 

If you are asking the speaker to 
participate in a caravan, a succession 
of institutes or meetings: For each 
night provide a separate good, quiet 
room and bath for each speaker. Don’t 
crowd automobiles with people and 
baggage. Give each speaker a precise 
itinerary, with telephone numbers, so 
that his office and family can reach 
him. 

Will you need a photograph and a 
biographical sketch for publicity? If 
you ask for a biographical sketch for 
this purpose, give a copy to the one 
who is to introduce the speaker, so the 
speaker won’t be asked again for a 
biography. 

Last but not least; reimbursement 
for expenses. 

3. Subject of talk. Too broad a topic 
is a handicap to a speaker. Be specific 
and tell him precisely what you want. 
It is your institute and you should 
know what will interest your audience 
and what will fit in with the rest of 
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your program. Select a topic that can 
be covered in the time you allot to this 
speaker. 

4. Outline and other material. Be 
clear about this. Is an outline wanted, 
or not? Are forms or other materials 
to be in the hands of the audience? 
By what date and to whom is the 
speaker to send the copy for duplicat- 
ing? If the speaker is to furnish the 
copies, how many? If you are going 
to attend to the duplicating, be sure to 
get a few copies to the speaker in ad- 
vance, so he can adapt his remarks to 
the way you have done the duplicating. 

5. Follow-up. About a week before, 
send a letter spelling out all final ar- 
rangements. If car transportation will 
be necessary, who will meet the speaker 
and where, and how will the speaker 
recognize him? If the speaker will 
need admission or other tickets, etc., 
send them to him or tell him when and 
how you will deliver them to him. 

6. Publicity and Promotion. Really 
promote. Don’t stick to the same old 
format of announcement. Get some life 
into it. Really publicize, both before 
and after. Aim not only at lawyers, but 
let the public know what you are do- 
ing. Publish the names of those who 
attend in their home town newspapers. 

Send the speaker several copies of 
all the promotional material. As soon 
as the programs come from the printer, 
send him several of them. Also, if his 
talk is mentioned or printed in your 
bar publication or in the newspapers, 
send him several copies of each. 

7. The room. Don’t pick too large 
a room; rows of empty front seats have 
a most depressing effect on the speaker. 
Above all, a big, solid lectern for the 
speaker; not one of those trifling 
affairs that wiggles every time he 
touches it, or one too small to let 
him lay out his papers. Ice water 
and a glass: It seems preposterous to 
have to mention such small items, but 
they are not always supplied without 
a request by the speaker. If you are 
going to use a loudspeaker, be sure it 
is in working order, turned on, and 
thoroughly tested before the program 
starts. 

8. Do a professional job. You are 
the chairman, so don’t expect the 
janitor or someone to take care of all 
the details; you get there early and 
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make sure everything is ready; Venti- 
lation, lectern, drinking water, public 
address system, lights, everything. If 
the speaker needs a car to catch a 
plane, arrange it in advance. 

9. Introduction. Make it short and 
to the point. Tell your chairman to 
skip all the facts common to everyone, 
to concentrate on what the speaker has 
done that gives some background to 
the subject-matter of the talk, and not 
to oversell the speaker or his talk. It 
is better to let the audience find out 
for themselves how good he is. All too 
frequently the introduction makes the 
speaker wonder how he can possibly 
deliver what has been promised; he 
feels like a well-buttered pancake after 
the syrup has been poured on. 

10. Question period. This really 
needs planning, if you are going to 
have one. It is usually best not to 
have a question period. But if you do, 
plant in advance a few good questions, 


The following 
elect a State Delegate for a three-year 
term beginning at the adjournment of 
the 1960 Annual Meeting and ending 
at the adjournment of the 1963 An- 
nual Meeting: 


jurisdictions _ will 


Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 
Illinois Puerto Rico 
lowa South Carolina 
Maine South Dakota 
Michigan Texas 
Mississippi Washington 
Montana Wyoming 


A State Delegate will be elected in 
Massachusetts to fill the vacancy for 
the term ending at the adjournment 
of the 1962 Annual Meeting. 

A State Delegate will be elected in 
Rhode Island to fill the vacancy for 
the term ending at the adjournment 
of the 1961 Annual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1960 must 
be filed with the Board of Elections 
not later than April 1, 1960. Petitions 
received too late for publication in 
the April issue of the JouRNAL (dead- 


1156 





Commandments for Speakers and Managers 





American Bar Association Journal 








so the questioning gets off to a fast 
start. Don’t let it drag; as soon as the 
questions are no longer pressing, the 
chairman should cut it off; of all things 
he should not beg for questions. 

It is indeed awkward when, at the 
conclusion of a talk, the chairman sur- 
prises everyone by asking for ques- 
tions; no one has a question in mind, 
not even the chairman himself, and the 
speaker waits while the chairman won- 
ders what to do. That certainly spoils 
a good talk. 

1l. Recording and publishing of 
talk. It is only fair to ask your speaker 
in advance if he has any objections to 
your publishing his talk. If you ask him 
to give you a manuscript for printing, 
you should realize you may well be 
asking him to rewrite it in a style suit- 
able for publication. If the institute is 
taken on a tape recorder, be sure to 
send a complete transcript to the 
speaker. Ask him if he would like to 
hear the recording. If you want to 


Notice by the Board of Elections 


line for receipt March 1) cannot be 
published prior to distribution of 
ballots, which will take place on or 
about April 11, 1960. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., April 1, 1960. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a_ signed petition 
(which may be in parts), nominating a 
candidate for the office of State Dele- 
gate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 


publish it, give him a chance to edit 
the transcript. Then send him several 
copies in the revised form. 

12. After the Institute. Make sure 
the speaker receives several nice let- 
ters. That’s all the pay he wants, but 
it is very disappointing to receive cnly 
one letter, a formal one from the secre- 
tary of the bar association. 

* * * 


The speaker is giving two or three 
days, and usually more, to prepare his 
talk, in addition to travel time, and the 
audience is taking time from work to 
attend, and paying for the privilege; 
and they are entitled to a proiessional 
job from the chairman, the manager. 

All the manager needs to do is to 
think through every step in the entire 
production, and to make adequate 
preparation for every step. If he does 
that, he will have a smooth-running 
institute, happy speakers and a pleased 


audience. Who could ask for more? 





in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and ad- 
dresses of the signers in the order in 
which they appear on the petition. 

Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be 
a candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative 
of the members themselves. While 
more than the required minimum of 
twenty-five names of members in good 
standing may appear on a nominating 
petition, special notice is hereby given 
that no more than twenty-five names 
of signers of any petition will be 
published. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the time 
for filing nominating petitions expires. 

BoarD OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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A European Patent: 


An Old and Vexing Problem 


by Richard Spencer * of the Connecticut Bar (Stamford) 


A conference for the protection of industrial property was held in Vienna 
as early as 1873, Mr. Spencer writes, but the problem of international patent 
protection remains unsolved although that meeting took place nearly ninety 
years ago. He explains the difficulties presented and traces the efforts that 
are still continuing to arrive at a solution. 





The debut of the common market in 
Western Europe has given rise once 
again to a question that has stumped 
the experts for generations. In the six 
common market countries patent appli- 
cations are examined independently of 
one another. This constitutes a funda- 
mental inefficiency which will grow as 
inventions increase in numbers and 
complexity. Patent Offices are over- 
burdened, while at six offices, six seri- 
ous men try hard at the same time to 
do the same work. The better they 
perform their task, the more closely 
they duplicate one another’s efforts, yet 
the examiners are unaware of the de- 
ficiencies in this procedure because 
their work is conducted without any 
communication between them. If the 
six examiners could sit together in one 
building they could not only do sixfold 
the work but the costs would be only 
one sixth as much and administrative 
procedures could be simplified and 
expedited. Finally, inventors would not 
have to defray the expense of maintain- 
ing half a dozen patent offices for there 
would be only one. How, then, to 
eliminate this inordinate duplication of 
effort has been the problem that so far 
has stumped the experts. 


The first International Congress for 
the protection of industrial property 
was held in Vienna in 1873. It was 
there resolved to try to achieve an 
international understanding on patent 
protection as early as possible. At first, 
uniform legislation for all countries 
was considered. In consequence of the 
Vienna Congress, a permanent commit- 
tee was established which brought up 
the matter again at the Paris Congress 
in 1878. Here, it appeared, the task of 
achieving uniform legislation was too 
difficult to accomplish. The reason for 
giving up the goal of a uniform patent 
code was that the patent laws in most 
countries were interwoven with the 
social, economic and legal systems, and 
this would require uniformity on all 
these fronts in order to obtain uniform 
patent legislation. 


Such a far-reaching co-ordination of 
national systems appeared out of the 
question then and even today these 
same considerations exist in less in- 
tensive strength. Currently the politico- 
economic and social systems of the 
member countries of the common mar- 
ket are more alike and many industrial 
property questions which were difficult 


then have been resolved uniformly 
since. 

The efforts commencing at the 
Vienna and Paris conferences led in 
1884 to the foundation of the Paris 
Union which contained the beginnings 
for the creation of a co-ordinated right 
for all member states, for instance, re- 
garding the principles of compulsory 
licenses and priority rights. However, 
the rules of the Paris Union were main- 
ly intended for the protection of for- 
eigners while the domestic legislation 
of the member nations was maintained. 
Despite the fact that the Paris Union 
agreement did not create uniform 
European patent legislation it ad- 
vanced the idea of coordinating national 
patent laws. 

After the Paris Union the idea of 
simplification of patent legislation be- 
yond the agreement was soon discussed. 
In 1909 du Bois-Reymond proposed a 
world patent. He concluded that patents 
granted in member countries should be 
acknowledged by the others. An in- 
ventor had to apply only in his own 
country to obtain protection in all other 
countries belonging to the Union. It is 
doubtful if the proposals of du Bois- 
Reymond will be of assistance today. 

The World War of 1914-1918 led to 
a number of events that are of interest 
today. In 1916 an international eco- 
nomic conference was held in Paris by 
the allies and the establishment of an 
international patent office was discussed 
in detail. A resolution was unanimously 
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adopted to cooperate more closely in 
the protection of industrial property 
by (1) establishing an international 
patent office and (2) developing uni- 
form procedures. 

A report on the resolution was pre- 
pared by the French members who had 
already expressed the opinion, in a 
meeting in Washington on June 2, 
1914, that France favored the granting 
of patents on an international basis as 
soon as possible. The ideal would be 
reached if an inventor could secure his 
protection in all Union countries by 
the filing of a single application. The 
French proposals were not accepted at 
the Washington meeting. With regard 
to the question of creating an inter- 
national patent office the report pro- 
posed (1) each member country should 
maintain its own national patent laws, 
{2) an inventor should first file in his 
own country, then a second application 
in five languages (French, English, 
Russian, Italian and Spanish) should 
be filed in an international office in 
Belgium, (3) the international office 
would register the application and in- 
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form the member countries, with pub- 
lication of the disclosure by the inter- 
national office, (4) each member coun- 
try to which the application was com- 
municated would be enabled to express 
its views regarding patentability and 
these would be communicated to the 
applicant by the international office, 
(5) after completion of the examina- 
tion the international office would issue 
the patent with a statement of which 
claims had been accepted by which 
countries. 

These proposals were further worked 
on by the economic committee of the 
Versailles peace conference. On the 
initiative of the French government a 
conference took place in November, 
1919, at which foundations were laid 
for an international agreement which 
was concluded at Paris on November 5, 
1920. The Paris agreement of 1920 
was based on the proposals of the eco- 
nomic conference of 1916. An inter- 
national patent office was to examine 
for novelty according to the laws of 
each member country. For countries 
which did not have and did not want 
examination systems the findings of the 
international office would be facultative 
only. National patent offices would be 
dropped or retained; if retained they 
would conduct the novelty investiga- 
tion which the international office 
would supplement. National offices 
could adopt or reject the findings of 
the international office. The absolute 
freedom retained by the member coun- 
tries was ‘a leading reason why the 
1920 agreement came to naught. The 
international office was to have a 
bureau to translate the application from 
the language of the country of origin 
into the languages of all other member 
countries in which protection was 
sought. 

The Paris Agreement was signed 
May 31, 1921, by Belgium, Ecuador, 
France, Greece, Nicaragua, Poland, 
Bulgaria, Rumania, Yugoslavia, Siam 
and Czechoslovakia. 

Germany was excluded from the 
1920 pact by decision of the allied 
powers. The United States and England 
did not sign. Without the three leading 
inventive nations of the world, the 
agreement did not come to a practical 
success. Not only was it difficult for 
the signatories to provide the facilities 





and experts necessary for an inter- 
national office, the agreement did not 
bind its members in a positive enough 
manner, The real basis for a central 
office was absent. Old national arrange- 
ments were maintained and a central 
organization was added. Instead of 
simplification an additional complica- 
tion was imposed. 

After World War I the problem of 
simplification was discussed in Eng- 
land. The British Empire maintained 
forty-eight different patent systems 
which disclosed among each other the 
same differences that European patent 
laws do today. Some followed an ex- 
amination system; some did not. Reg- 
ulations concerning novelty were differ- 
ent. Some granted product protection 
on pharmaceuticals, others did not. It 
was suggested that a national patent for 
British territory, similar to a U. S. 
patent, would be desirable. Again, how- 
ever, taking into account the differences 
in the patent laws in different territories 
this goal was set aside in favor of each 
applicant applying in his home territory 
and submitting to London a second 
application for an Empire patent. The 
applicant should indicate in the second 
application the territories for which he 
wished protection and the Empire 
patent would be given the priority date 
of the first application. The territories 
would bind themselves by agreement 
to extend the same rights to the Empire 
patent as they extended to their own 
grants. In 1920 a memorandum from 
the Comptroller of the British Patent 
Office was distributed to the territorial 
governments. In 1922 an “Empire 
patent” conference was held in Lon- 
don. According to the resolutions of 
this conference a central office was to 
be established to conduct novelty in- 
vestigations and grant central patents. 
These patents were to become effective 
in each territory upon registration 
there without examination. The validity 
of the patent was, however, subject to 
adjudication by the local courts. Apart 
from the recognition of a need for 
unification nothing came from the 
British endeavors. 

In 1931 J. A. Prins, a former presi- 
dent of the Dutch Patent Office, ad- 
vocated the creation of an international 
office for the examination of patent 
applications. He concluded that the 










di 
gr 


an 





du 
es! 
tic 


lis 


of 


ar 


in; 
Pa 
tic 
pe 
in; 
ab 
tic 
Eu 
the 
to 


dr 
ap 










ica- 


. of 
ing- 
ned 
>ms 
the 
tent 
ex- 
teg- 
er- 
tion 
. It 
for 
a 
Ow- 
ces 
ries 
ach 
lory 
ond 
The 
ond 
1 he 
pire 
date 
ries 
nent 
pire 
own 
rom 
tent 
rial 
pire 
on- 
; of 
s to 
in- 
nts. 
‘tive 
tion 
dity 
‘t to 
part 
for 
the 


resi- 
ad- 
onal 
itent 
the 












difficulties are too great regarding the 
granting of a single international patent 
and that efforts should be restricted to 
a unification of the examination proce- 
dure. The countries interested would 
establish a joint international examina- 
tion bureau. 


In Helsinki in February, 1941, a 
Patent Congress of the Northern States 
was held to develop a unified modern- 
ized patent law for Finland, Sweden, 
Norway and Denmark. Discussions in 
this area are continuing. 


In 1941 and 1942 studies were pub- 
lished in Germany! on the subject of 
a European patent and to a translation 
of these, under trying conditions, this 
article is indebted. These studies pro- 
posed in some detail a central examin- 
ing office to be designated European 
Patent Office (EPO) and an assimila- 
tion of the substantive laws of Euro- 
pean countries relating to the obtain- 
ing of patents, such as novelty, patent- 
able subject matter, etc. It was men- 
tioned that in 99 per cent of all 
European cases, novelty depends on 
the printed publication. A European 
patent law was proposed. Annua! fees 
to cause patents without value to be 
dropped were to be retained and low 
application fees were proposed. How- 





ever, it was stressed that savings would 
not result from lower fees so much as 
from applicants not having to deal with 
several different national patent offices 
at the same time. National patent 
offices would disappear in favor of the 
unified office and the complete cen- 
tralization of the examination process. 
The central office would handle all 
questions previously handled by na- 
tional offices and would grant a unitary 
patent. Article 5 of the Paris Union 
which provided that each country 
would be free to prevent misuse of 
patents by the issuance of compulsory 
licenses or the nullification of the 
patents if compulsory licenses proved 
inadequate was regarded as sufficient 
protection for the national economies. 
The suggestion was made that if a 
unified European patent could not be 
achieved, the European patent office 
would issue a certificate to the appli- 
cant, following a central examination, 
stating exactly what was found allow- 
able. On the basis of these certificates 
national patent offices would issue 
national patents. This was designated 
a “reserve” system and was termed the 
minimum to be achieved if the pro- 
posals were to have any value at all. 
A single European patent was, however, 


Too Sedulous 





A European Patent 


to be preferred. A single European 
patent court was mentioned either to 
adjudicate conflicts if the different 
national systems were retained or to 
hear certain cases if national patent 
laws were unified. Connections with 
the International Union were to be 
maintained. 

Following World War II an agree- 
ment was concluded between France, 
Belgium, Holland and Luxembourg to 
provide a central bureau for novelty 
examinations at The Hague, Holland. 
This was in line with the earlier Prins 
proposal. This office, the Institute 
Internationale de Brevet is used by the 
signatories to the agreement and in 
addition by Turkey, Monaco, Tunisia 
and to an extent by Germany. 

Such is the background against 
which current negotiations in Europe 
looking toward a European patent are 
being conducted. The problems are as 
difficult as they are numerous. But, as 
said in 1942 by a great German patent 
lawyer, Dr. v. Knieriem “glancing back- 
wards the present status will seem much 
more unbelievable to the coming gen- 
erations than unification seems un- 
believable to us who look toward the 
future”. 





1. GEWERBLICHER REICHTSSCHUTZ UND URHEBER- 
RECHT (Verlag Chemie, Berlin), May, June, 
1941, and November, 1942. 


The lawyer does well from time to time to lift his eyes from his desk and 
look out of the window on the wider world beyond. There can be a too sedulous 
devotion to the text books of the law and I do not commend the example of 
Chief Baron Palles who is said to have taken Fearne on Contingent Remainders 
with him for reading on his honeymoon. 


—Rt. Hon. Lord Macmillan, “Law and Letters”, 
16 A.B.A.J. 662, at 663 (October, 1930). 
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Elizabethan Whodunit: 


Supplementary Notes 


by Richard Bentley ¢ of the Illinois Bar (Chicago) 


The question of the true identity of the author of the Shakespearean 
plays has been the subject of several articles in recent issues of the JOURNAL. 
Here, Mr. Bentley discusses the points raised by the orthodox Stratfordians 
and the doubts concerning the evidence adduced by them. 





The original article, “Elizabethan 
Whodunit: Who Was William Shake- 
Speare?” which appeared in the Febru- 
ary, 1959, issue of the JoURNAL, pur- 
ported to be no more than an “all-too- 
condensed summation of the evidence” 
relating to the authorship of the Shake- 
speare works. It presented a summary 
of “the only contemporaneously re- 
corded and substantiated facts, care- 
fully reviewed and checked” in the case 
of William Shaksper of Stratford; and 
gave brief summaries of the claims to 
the authorship made by various writers 
for Francis Bacon, for Christopher 
Marlowe, and for Edward de Vere, the 
seventeenth Earl of Oxford. It pointed 
out the principal questions besetting 
each of the claims. It advocated none 
of the claims, but left it to the readers 
of the JouRNAL individually to answer 
the question, “Whodunit?” 

The large response to the article in- 
dicates that the subject is a matter of 
considerable interest to lawyers. Doubt- 
less this is the case because of our 
profession’s constant concern for the 
competence and validity of evidence. 
Excerpts from several of the “torrent 
of letters” from readers were published 


under the title “Shakespeare Arena” 
in the June, 1959, issue of the JOURNAL. 
These were responses to the original 
article and to Mr. Charlton Ogburn’s 
“A Mystery Solved: The True Identity 
of Shakespeare” which appeared in 
the March, 1959, issue. The July, 1959, 
issue contained two articles by ortho- 
dox Stratfordians, “The Case for the 
Defense: De Vere et al. v. Shake- 
speare”, by William W. Clary, and 
“The Shakespearean Controversy: A 
Stratfordian Rejoinder”, by John N. 
Hauser, both of the California Bar. 
Mr. Ogburn, of New York, and his 
wife, Dorothy Ogburn, then ampli- 
fied the Oxfordian claim with “The 
True Shakespeare: England’s Great 
and Complete Man”, in the September, 
1959, JOURNAL, 

It may be assumed that the claimants 
for Shaksper of Stratford, for Bacon, 
for Marlowe and for the Earl of Ox- 
ford, have now had their cases sum- 
marized with at least reasonable ade- 
quacy. It should, however, be stated 
that Mr. Sherwood E. Silliman, of New 
York, in his letter an excerpt from 
which was published in the June 
JOURNAL, quite properly corrects a 
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statement about the coroner’s inquest 
into the death of Marlowe. The “six- 
teen named witnesses” mentioned by 
Mr. Calvin Hoffman in his book, The 
Murder of the Man Who Was Shake- 
speare (page 77), were members of the 
coroner’s jury and were not witnesses 
to the stabbing. Mr. Hoffman has writ- 
ten that he was not permitted to com- 
plete his examination of the Walsing- 
ham tomb, particularly of the area 
around the bodies which were buried 
in the crypt below the tomb. Another 
correction has been offered by Pro- 
fessor W. Barton Leach of the Harvard 
Law School, who in 1924-25 was secre- 
tary to Justice Oliver Wendell Holmes, 
enclosing a copy of a letter from the 
Justice, making it clear that he was 
not an adherent of the Baconian theory. 

These supplementary notes are con- 
cerned primarily with the contentions 
that in the original article the case of 
William Shaksper of Stratford was in- 
adequately or improperly presented. 
The compass of the original article 
required severe cutting and condensa- 
tion, resulting in the elimination of 
much material. These supplementary 
notes are offered to give consideration 
to elements of the external evidence 
itself which for lack of space previously 
had to be merely summarized. They 
are for the most part confined to the 
principal points raised in the Strat- 
fordian replies. This elaboration of 
the “all-too-condensed summation of 
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the evidence” may be of interest to the 
open-minded reader. 

First we should agree if we can upon 
what sources of facts we can accept. 
The records as given in Sir Edmund 
K. Chambers’ William Shakespeare: A 
Study of Facts and Problems, published 
in 1930 (hereafter cited simply as 
“Chambers”) seem to be acceptable 
to most Stratfordians. Those records 
of the facts themselves (not necessarily 
the conclusions drawn from them) are 
accordingly accepted for the purpose 
of these supplementary notes. 


The Spelling of the Name 

This matter was touched upon in the 
original article primarily to designate 
as Shaksper the man of Stratford who 
is mentioned in the recorded events of 
his life, and to designate as Shakespeare 
the author of the works, thus distin- 
guishing them for the purpose of clari- 
fying the discussion. The fundamental 
question simply stated is whether or 
not Shaksper and Shakespeare were 
the same man. Since the Stratfordians 
believe the man of Stratford and the 
author were the same man, they dislike 
the distinction, prefer to eliminate it, 
and with it to eliminate the funda- 
mental question at issue. 

All will agree that the name of the 
Stratford man was spelled in many 
different ways. In the baptismal entry 
it is spelled “Shaksper” (with either 
a final “e” or the customary flourish 
following the Gothic letter “r”). In the 
entry of November 27, 1582, of his 
license to marry Anne Whateley of 
Temple Grafton, the name is spelled 
“Shaxper”, and in the November 28, 
1582, record of the marriage bond for 
his marriage to Anne Hathwey of Shot- 
tery it is spelled “Shagsper(e)”. The 
burial record spells it “Shaksper(e)”. 
In the body of the will, the scrivener 
spelled the name “Shackspeare”. The 
letter from Abraham Sturley to Rich- 
ard Quinej (usually written “Quiney”) 
asked him to procure a loan from “Mr. 
Wm. Shak.” 

There are six signatures, the only 
ones ever known to have existed, all 
Written in a shaky hand, some with 
blots and with some letters illegible. 
The earliest, on the deposition in the 
case of Belot v. Montjoy (1612), was 
spelled “Willn Shaks(blotted) p”; that 


on the conveyance (1613) was spelled 
“W (blotted) illiam Shakspe” (with a 
short flourish over the “e”); that on 
the mortgage (1613) was spelled “Wm 
Shakspr” (with what might have been 
intended as a small “a” over the “r”). 
The signatures on each of the three 
pages of the will (1616) are spelled 
respectively, “Willia(blotted)m Shak- 
spere”, “Willm (with a short flourish 
over the “m”) Shakspere”, and “Wil- 
liam Shaksper” with either a final “e” 
or a flourish after the “r”. Some read 
this last signature as “Shakspeare” but 
Chambers quotes an expert, Sir E. M. 
Thompson, to the effect that the last 
signature originally ended with a con- 
traction, and that the last three letters 
were added later.! An imaginative and 
resourceful Stratfordian—needless to 
say, not a lawyer—has suggested that 
the testator spelled his signature in 
different ways so as to make sure there 
could be no doubt about the identity 
of the testator! 

Obviously Elizabethan spelling was 
diverse. However, it was phonetic, 
and “any spelling that fairly repre- 
sented the sound of a word . . . was 
considered as correct as any other”.? 
Every one of the thirty odd spellings 
in the Stratford records of christen- 
ings, marriages and burials of mem- 
bers of the family, with the one 
exception of the registration of 
Susanna’s christening, spelled the name 
in such a way as to require its pronun- 
ciation with a short “a” in the first 
syllable. These Stratford spellings, with 
the one exception noted, are quite in- 
consistent with the spelling and pro- 
nunciation of the published name of 
the author of the works. Sir Edmund 
K. Chambers collected eighty-three 
variations in the spelling of the name 
in England (whether or not related to 
the Stratford man), the large majority 
of which phonetically require the short 
“a”. Not one of these eighty-three vari- 
ations hyphenated the two syllables 
into the artificial looking name Shake- 
Speare, as the author’s name originally 
appeared in the first published poems, 
in the sonnets and in a number of the 
quarto plays. 


The Illiteracy of 
Shaksper’s Parents 
In the original article it was stated 


Elizabethan Whodunit 





that Shaksper’s parents were illiterate. 
The Stratfordian reply is that although 
his father, John Shaksper, always 
signed official and other papers with 
a mark, he might have been able to 
write his name. There is no evidence 
that he ever did so. They also reply 
that he held office as alderman, deputy 
chamberlain and bailiff (mayor) of 
Stratford, was a man of substance, and 
so might not have been illiterate. How- 
ever, J. O. Halliwell-Phillips, the ortho- 
dcx Shakespearean scholar, is author- 
ity for the positive statement that 
neither John Shaksper nor his col- 
leagues in office could even write their 
names. Not more than one third of 
the aldermen and burgesses of Strat- 
ford during the latter half of the six- 
teenth century could write their names.* 
An application was made for a grant 
of arms to John Shaksper, but the 
records about it are contradictory. 
There is no definite record that the 
grant ever issued, and William Dethick, 
“Garter principall King of Arms”, who 
it is thought may have issued it in 
1596 was later charged with accepting 
bribes for making grants of arms to 
“base persons” who were not entitled 
to them. It has been stated that the 
grant was denied with the endorsement 
“Non, Sanz Droict”, (meaning “No, 
without right”) and it is suggested 
that this (with the comma eliminated 
so as to mean “Not without right”) 
was the source of the motto later 
adopted by the family when they ob- 
tained and exhibited a mere exempli- 
fied copy of the coat of arms which 
had been denied.* As for John Shak- 
sper’s being a man of substance, al- 
though he apparently had some little 
business success earlier, he had a 
prison record, was convicted of having 
a pile of manure in front of his house, 
and in 1592 was recorded as one of 
nine persons in Stratford who “... 
coom not to churche for feare of 
process for debtte”.5 


Shaksper’s Education 
and Training 

William Beeston, the actor, is re- 
ported to have said of Shaksper, “if 


1. Chambers, Volume 1, pages 504-6. 

2. SHAKESPEARE’s ENGLAND (Oxford 1917), 
Volume 2, page 546. 

3. Tuts Star or ENGLAND, by Dorothy and 
Charlton beg page 1221. 

4. Op. cit. pages 1227-8; see also Chambers, 
Volume 2, pages 18-32. 

5. Chambers, Volume 1, page 15. 
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invited to writ, he was in paine”.® His 
six known signatures appear to bear 
out this statement. But it is said that 
the appearance of a shaky, “scrawled 
and unformed” handwriting, as of one 
unaccustomed to holding a pen and 
“in paine” when he wrote, is due to 
his having written “in the old English 
script”. There are, however, plenty of 
examples of that script available, in- 
cluding the three pages of the will 
itself. Shaksper’s six signatures, all 
spelled differently and none spelled 
Shakespeare, compare unfavorably with 
almost every example we have seen. 
Many other examples of this script are 
beautifully written. 


In answer to the statement “there is 
no indication that Shaksper ever at- 
tended school”, Mr. Hauser’s article 
agrees, but says “There is no reason 
to believe John Shakespeare did not 
send William to the school” in Strat- 
ford. This double negative statement 
seems hardly convincing as to Shak- 
sper’s schooling. Sir Edmund Cham- 
bers says that there was a grammar 
school in Stratford, that its actual cur- 
riculum is unknown, but that it was 
probably based upon that of other con- 
temporary schools. These generally 
required an entrant to be able to read 
and write Latin and English. But we 
are given no suggestion as to how one 
of William Shaksper’s background, or 
lack of it, could possibly have met such 
entrance requirements. 


Orthodox scholars seem to take curi- 
ously inconsistent views of Shaksper’s 
education and training. Questioners 
ask how one of his background and 
necessarily limited schooling, if any, 
(no one claims he could have had more 
than a few years of it, at the most) 
could have produced works exhibiting 
such familiarity with the classics, with 
foreign countries and languages, with 
Court life, with the law, etc. The reply 
is first that he cribbed some of his 
material from such sources as Holins- 
hed’s Chronicles, that he made many 
errors such as giving a sea-coast to 
Bohemia (but see infra under the head- 
ing “Ben Jonson”), which they say was 
natural in view of his limited advan- 
tages, and that he showed little erudi- 
tion. Then in almost the same breath 
they say that the grammar school at 
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Stratford, which they simply assume 
he attended for a few years, gave him 
an excellent education. They appear to 
consider that sufficient to have enabled 
him to write the world’s greatest litera- 
ture, comprehending the widest range 
of contemporary human knowledge 
and thought. Stratfordians also take a 
third position, attributing the distinc- 
tion of the writings entirely to genius, 
and saying that no education was 
necessary for one having such native 
talents. The weakness of this argument 
was pointed out in the original article. 


The Abraham Lincoln argument 
requires a few words. That no real 
analogy can be drawn becomes appar- 
ent upon a little reflection. Lincoln’s 
writing, always concise and never pro- 
lific, was characterized by its precision, 
clarity, and beauty. This he achieved 
by most effective use of a limited 
vocabulary, won by diligent study of 
great literature. Lincoln’s assiduous 
reading was common knowledge among 
all the inhabitants of the small, ill- 
educated communities where he spent 
his youth. It blossomed as he rose to 
ever greater heights in his career. Con- 
trast the case of Shaksper of Stratford. 
There is plenty of evidence as to his 
business activities and interests. But 
not a word has appeared, even in the 
Stratford legends, to indicate that 
Shaksper ever showed any interest in 
books, writing or poetry, even if they 
were available to him. Instead of rising 
to a climax at the end of his career (if, 
as the Stratfordians say, he was the 
author), he spent his last years in 
utter obscurity, never writing a word, 
nor evincing the slightest interest in 
whatever literary, intellectual or cul- 
tural life could be found in Stratford. 


We have yet to see any reasonable 
explanation as to how this man of 
Stratford, without exceptional educa- 
tion and background, no matter how 
great his genius, could possibly have 
mastered a vocabulary of 15,000 (some 
say over 17,000) words, by far the 
largest and most extraordinary ever 
possessed, and the most tellingly used 
by any writer of English literature. 

At the end of Chapter 1 of William 
Shakespeare: A Study of Facts and 
Problems (1930), Sir Edmund Cham- 


bers honestly sums up the problem of 
Shaksper’s education, training, and 
the first twenty-eight or thirty years of 
his life. He states: 


... after all the careful scrutiny of 
clues and all the patient balancing of 
possibilities, the last word for a self- 
respecting scholarship can only be that 
of nescience. 


Knowledge of the Law 

The familiarity with the law? exhib- 
ited by the author of the Shakespeare 
works has always interested scholars 
and lawyers alike. In fact the author’s 
proficiency in the law was so clearly 
apparent that it presented a problem 
to orthodox Stratfordians. It was they 
who sought to reconcile it with Shak- 
sper’s authorship by evolving the the- 
ory that he was at one time an attor- 
ney’s clerk, although there is not a 
scintilla of evidence to support that 
theory. Lord Campbell wrote his views 
on the subject about one hundred years 
ago. These were expressed in a letter to 
John Payne Collier, the Shakespeare 
scholar, critic and literary historian, 
who, as librarian to the Duke of Devon- 
shire, had access to rare collections of 
early English literature and was impli- 
cated in a number of forgeries of 
Shakespearean evidence including a 
forgery of Shakespeare’s signature. 
Lord Campbell characterized the au- 
thor’s “legal acquirements” as “a deep 
technical knowledge of the law” and 
as exhibiting “an easy familiarity with 
some of the most abstruse proceedings 
in English jurisprudence”. Since it 
seemed impossible to reconcile this 
with what is known of Shaksper of 
Stratford, doubt as to the authorship 
was confirmed. To the rescue came 
Charles C. Allen, a Boston lawyer, who 
wrote a chapter entitled Bad Law in 
Shakespeare.® contending that Shake- 
speare made many errors in his legal 
allusions. To this replied Sir George 
Greenwood, English barrister and 
scholar, and expert in Elizabethan law. 
In a small book, Shakespeare’s Law, 
(1920) Sir George showed with con- 
clusiveness that the “bad law” is in 





6. Chambers, Volume 2, page 252. 

7. This subject is discussed at greater length 
from the Oxfordian standpoint by Charlton 
Ogburn in A Mys Solved: The True Identity 
of Shakespeare, 45 A.B.A.J. 237 (March, 1959). 

8. Chapter VII in Nores on Tue Bacon 
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Allen’s book, and not in the Shake- 
speare works. 

But now the Stratfordian contention 
is that other contemporary writers 
used as many or more legal allusions, 
which display equal familiarity with 
legal terms.® To this effect they quote a 
book published in Baltimore in 19421° 
on references to the law of property in 
Shakespeare and other Elizabethan 
works. Other contemporary writers did 
indeed use legal terms. 
many instances, such as in the examples 
taken by Mr. Hauser from Ben Jonson’s 
The Staple of News and Epicoene, the 
use of such terms consisted in no more 
than the mere rattling off of a string 
of legal terms in gibberish mockery of 
lawyers. 

It would seem that Lord Campbell, 
who wrote without reference to any 
question as to the authorship, who was 
consecutively Lord Chief Justice and 
Lord Chancellor of England, and who 
was particularly well versed in early 
English law, would have a deeper and 
more comprehensive knowledge of the 
subject than most of the other writers 
who have discussed it, and would be 
an unprejudiced witness. 
sions as to the remarkable legal attain- 
ments of the author are substantially 
those of Edmond Malone, the Shake- 
speare scholar (also a barrister), of 
Sir George Greenwood, and of most 
other leading legal Shakespeare 
scholars. 


However, in 


His conclu- 


It is hardly an answer to those con- 
clusions to take a few isolated exam- 
ples, such as the word “tripartite” in 
Henry IV, Part 1, (referred to by both 
Mr. Clary and Mr. Hauser) and to 
show that the term could have been 
cribbed from Holinshed’s Chronicles. 
Nor is it an answer to compare without 
analysis the use of legal terms by other 
contemporary writers (such as Mr. 
Hauser’s examples from Ben Jonson’s 
plays) merely on a quantitative basis, 
Without qualitative evaluation of their 
significance in showing the degree of 
legal knowledge required to use legal 
terms with pertinence as well as 
accuracy. 


Shaksper Not Paid for 
His Writings 
The Stratfordians urge that one rea- 


son there was no mention of literary 
property in the will of the Stratford 
man was that the Shakespeare plays 
were sold to the companies that pro- 
duced them. However, we find no evi- 
dence whatever that this was so. On 
the contrary there are the detailed 
records kept by Philip Henslowe, who 
was a London theatrical producer. 
These records cover the period 1591 
to 1609. Henslowe produced a number 
of the Shakespeare plays. His records 
show payments to actors and payments 
of royalties for dramatic works. Among 
the many names of persons to whom 
such payments were made are found 
the names of Ben Jonson, and of Chap- 
man, Chettle, Day, Dekker, Drayton, 
Heywood, Marston, Middleton, Mun- 
day, Porter, Webster, Wilson, and the 
other leading playwrights of the time 
with their signatures and handwriting. 
But not once does the name Shaksper 
or Shakespeare appear. 


Edward Alleyn was Henslowe’s son- 
in-law and partner, and was himself 
one of the leading actors of the day. 
Alleyn, like his father-in-law, kept care- 
ful records. His papers and memoirs 
were published in 1841 and 1843. Sir 
George Greenwood!! wrote that these 


... contain the names of all the notable 
actors and play-poets of Shaksper’s 
time, as well as of every person who 
helped, directly or indirectly, or who 
paid out money or who received money 
in connection with the production of 
the many plays at the Blackfriars’ 
Theatre, the Fortune, and other the- 
atres. His accounts were minutely 
stated, and a careful perusal of the 
two volumes shows that there is not 
one mention of William Shaksper or 
Shakespeare in his list of actors, poets, 
and theatrical comrades. 


Another reason given for the absence 
of any reference to literary property 
in Shaksper’s will is that there was no 
copyright law at that time. It is true 
there was no statutory copyright; but 
“common 
This right to literary 
property at the very least protected an 
author with respect to his unpublished 
works, Authority for this statement is 
found in the case of Millar v. Taylor, 
decided by the Court of King’s Bench 
and reported in 4 Burrows Reports, 


there existed the so-called 
law copyright”. 


Elizabethan Whodunit 


pages 2303 to 2417, in which it was 
held: 


That at common law an author of any 
book or literary composition had the 
sole right of first printing and publish- 
ing the same for sale; and might bring 
an action against any person who print- 
ed, published and sold the same with- 
out his consent. 


(See also the case of Jefferys v. Boosey, 
4 House of Lords Reports pages 815 
to 995.) 

When Shaksper died, twenty of the 
Shakespeare plays were unpublished 
and thus protected, yet the will made 
no reference to such valuable property. 
Also, notwithstanding the legal protec- 
tion, the Shakespeare plays were pirated 
(“stolne and surreptitious copies”) 
during Shaksper’s lifetime without ob- 
jection from the man who repeatedly 
sued debtors for small sums of money. 
If Shaksper was the author of the 
works it is impossible to reconcile this 
utter disregard for valuable property, 
even prodigality, with his consistently 
avaricious record. 


Chronology Argument 

In the part of the original article 
dealing with the Oxfordian claim it is 
stated that “passages in two or three 
of the plays are assumed by some 
scholars to refer to events occurring 
after 1604” (the year of Lord Oxford’s 
death). The argument perhaps most 
strongly relied on by Stratfordians on 
this point relates to The Tempest. That 
play was published for the first time in 
the First Folio of 1623. It seems to be 
generally agreed that as so published 
it had been edited, and parts of the 
original writing had been rewritten. 
There is reason to believe it was pro- 
duced in its original form some years 
before. Stratfordians have concluded 
that The Tempest must have been 
written after 1609. This conclusion is 
principally based upon the assumption 
that it contains a reference to an event 
which occurred in that year. That event 


(Continued on page 1223) 
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Petitioning Congress for a Convention: 


Cannot a State Change Its Mind? 


by Frank W. Grinnell ¢ of the Massachusetts Bar (Boston) 


In the February issue of the JouRNAL, an article by Frank E. Packard, 
of Chicago, stated that thirty-three states (two thirds of the forty-nine states 
existing at the time) had passed resolutions calling upon Congress to call 
a convention to propose a constitutional amendment limiting the federal 
power to tax incomes. In his list of thirty-three states, Mr. Packard in- 
cluded seven that had later withdrawn their resolutions, on the theory that 
a state may not rescind such a resolution once passed. Mr. Grinnell dis- 
agrees on this question of constitutional law. He sets forth his view of the 


problem in this article. 





One of our most balanced American 
historians—the late Andrew C. Mc- 
Laughlin—in his lectures on “Ameri- 
can Constitutionalism” said, “The hope 
for successful popular government— 
and its justification—is based on the 
willingness of people to think.” 

That is an impressive way of re- 
minding us of the remark of Edmund 
Burke in 1774 in his famous address to 
the Electors of Bristol (his constitu- 
ents): “Government and legislation 
are matters of reason and judgment 
and not of inclination.” 

Mr. Packard’s interesting article on 
the amending process in the February 
JOURNAL is summarized on page 161 
in the following headnote: 


Amendments to the Federal Consti- 
tution may be proposed either by two 
thirds of both houses of Congress or 
by a convention called by Congress at 
the application of the legislatures of 
two thirds of the states. The second 
method of proposing constitutional 
amendments has never been used. 
However, Mr. Packard points out that 
thirty-three states have adopted reso- 
lutions calling upon Congress to call 
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a convention to propose an amendment 
to limit the power of the Federal Gov- 
ernment as to income taxes. Although 
seven of the thirty-three have since 
tried to rescind their resolutions, Mr. 
Packard believes that these attempted 
rescissions are of no effect, and he 
argues that a writ of mandamus will 
lie to compel the Congress to issue the 
call for a convention. 


While the article deserves to be 
read, that brief statement seems suffi- 
cient for the need of further discussion. 

After quoting a variety of opinions 
of well-known authors and some state 
judges, he concludes: 


All of which would indicate that the 
attempts of the seven states to rescind 
their resolutions calling on Congress 
for a convention to propose an income 
tax limitation amendment are null and 
void. 


He and those whom he quotes reach 
this conclusion by relying on the action 
of Congress refusing to recognize the 
revocations by Ohio and New Jersey of 
their previous votes ratifying the Four- 
teenth Amendment. That amendment 


was adopted under peculiar circum- 
stances during the reconstruction days 
after the Civil War, and the practice 
under those peculiar political condi- 
tions can hardly be accepted as a final 
settlement of this far-reaching question. 
The history of the Civil War amend- 
ments as told by Professor Burgess’ 
volume on Reconstruction and the Con- 
stitution is worth reading in_ this 
connection. 


What sound reason is there for say- 
ing that ratification by a state legis- 
lature is irrevocable if a succeeding 
legislature votes to revoke before the 
requisite number of states have rati- 
fied? Certainly it seems peculiar if a 
state can change its mind in favor of, 
it cannot also change its mind against, 
ratification. Is not the notion that a 
state can change its mind in only one 
direction a most stultifying doctrine to 
apply in these days to the representa- 
tives of the people of the United States? 
How do the people differ from an in- 
dividual in this respect? No one 
knows what amendments may be sub- 
mitted in the future as the result of 
political excitement; and, if the entire 
national structure is to be submitted 
to the hasty political action of state 
legislatures without any opportunity 
for reconsideration, the country may 
wake up and find itself in a most seri- 
ous situation some day. 

Turning now to the wording of 
Article V that “on application of two 
thirds of the several states” the Con- 
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gress “shall call a convention for pro- 


posing amendments”. Mr. Packard 
quotes Professor Willoughby (on page 
196) as suggesting that “it would ap- 
pear that the act thus required of 
Congress is a purely ministerial one 
in substance if not in form” and states 
that Mr. Justice Story in Martin v. 
Hunter’s Lessee said “that the word 
‘shall’ imports the imperative and the 
mandatory”. Mr. Packard also sug- 
gests, with some citations, that a Dis- 
trict Court of the United States could, 
and would, issue a writ of mandamus 
to the Congress of the United States to 
compel the Congress to call a conven- 
tion. These suggestions call for very 
close analysis and some consideration 
of the nature and structure of the 
Government of the United States and 
the relations of its branches. 


In the first place, Martin v. Hunter’s 
Lessee had no relation to the problem. 
In the second place, the word “shall” 
has very flexible meanings as indicated 
in a discussion of “shades of shall” 
illustrated by the appearance, in one 
section of a Massachusetts statute, of 
nine “shalls” with different meanings— 
“directory”, “mandatory”, etc. In the 
third place, Mr. Packard poses what 
may be called an enormous question 
for the Bar, the Bench and the Ameri- 
can people generally. 

We are considering three questions— 
first the practicable meaning of the 
word “shall” in Article V; second, un- 
der the constitutional relations of Con- 
gress and the Judicial Department can 
a district court created and subject to 
repeal by the Congress issue manda- 
mus to the Congress? third, if so, in 
case of appeal to the Supreme Court 
under the “appellate jurisdiction—with 
such exceptions and under such regu- 
lations as the Congress shall make”, 
could and would that court sustain the 
issuance of such a writ? Marbury v. 
Vadison does not answer or even dis- 
cuss these related questions. 

Mr. Packard says (page 196) “The 
hand of the Congress can be forced in 
the matter.” But how? No one but the 
Congress can “call” a convention. The 
courts are not authorized to do it, but 
‘o issue a writ would be an attempt by 
‘ne court to do what Congress alone is 
wuthorized to do. It seems necessarily 


to follow that the word “shall” in 
Article V is a directory, and not an 
impossible mandatory word. If a dis- 
trict court should venture to issue such 
a writ, the Congress could immediately 
abolish the court which issued it. Who 
could apply for such a writ? An in- 
dividual, a state legislature, or a group 
of state legislatures? Who would be 
the necessarily interested parties in- 
volved in addition to every member of 
Congress? Certainly every citizen of 
every one of the United States including 
Alaska and Hawaii, including babies. 
How would they be represented? By 
their state legislatures, which might 
be changed in the midst of the litiga- 
tion? Is it conceivable that any court 
should, would or could, precipitate such 
a situation between two of the inde- 
pendent co-ordinate departments of the 
government of the nation? 


Returning again to the thirty-three 
states alleged to have asked for a con- 
vention of which seven have revoked 
their request, Mr. Packard lists Massa- 
chusetts. Just what did Massachusetts 
do? I know nothing of the contents of 
the alleged resolutions of other state 
legislatures, but this is what happened 
in Massachusetts: 


In 1941, two years after the collec- 
tion of resolves, like a collection of 
signatures, began in Wyoming, the 
Massachusetts legislature adopted a 
resolution requesting Congress “that it 
call a convention—for the purpose of 
proposing an amendment to said Con- 
stitution as follows.” Then followed a 
specific form of amendment. Note that 
the convention was to be called not to 
consider but “propose”. 


In February, 1952, the Massachusetts 
legislature adopted another and quite 
different resolution, somewhat curious- 
ly phrased, as follows: 


Whereas, A limiting of the power of 
the federal government to impose taxes 
on the people would automatically cur- 
tail government spending; and 

Whereas, If we withhold our money, 
our officials cannot carry us into social- 
ism or communism; and 

Whereas, A limiting of spending by 
our government would enable our 
elected officials to resist requests from 
those who exert great pressure for big- 
ger hand-outs; and 

Whereas, Most of our states and 
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municipalities are subjected to limita- 
tions in their ability to tax, to the end 
that they are sound while the federal 
government is almost bankrupt; and 

Whereas, We have ceilings on every- 
thing but taxes; therefore be it 

Resolved, That the General Court of 
Massachusetts memoralizes the Con- 
gress of the United States to amend the 
Constitution of the United States to the 
end that all taxes levied and collected 
in any one year shall not exceed a cer- 
tain and reasonable percentage of the 
national income for the nearest pre- 
ceding calendar year for which figures 
are available, with a special provision 
to provide moneys for military emer- 
gencies; and be it further 

Resolved, That copies of these reso- 
lutions be transmitted forthwith by the 
state secretary to the President of the 
United States, to the presiding officer 
of each branch of Congress, and to the 
members thereof from this common- 
wealth. 


Note that this resolution did not ask 
for a convention, but expressly asked 
the Congress “to amend the Constitu- 
tion”, which it cannot do. 

Mr. Packard refers to the Fourteenth 
Amendment incident as a “precedent” 
(on page 162), but he does not tell the 
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whole story. Secretary Seward himself 
expressed a doubt whether the action 
of the legislatures of Ohio and New 
Jersey in revoking a previous ratifica- 
tion before the requisite number of 
states had ratified might not be effec- 
tual in withdrawing the consent of 
those states. This appears in his an- 
nouncement of July 20, 1868, which is 
quoted in Volume II of Watson’s book 
on the Constitution, pages 1314-15, as 
follows: 


Petitioning Congress for a Convention 


ratified in the manner hereinbefore 
mentioned, and so has become valid, 
to all intents and purposes, as a part 
of the Constitution of the United States. 


On the following day, however, Con- 


gress passed a concurrent resolution 


That the following States, including 
Ohio and New Jersey, having ratified 
the fourteenth article of amendment to 
the Constitution of the United States; 
therefore, be it resolved that said four- 
teenth article is hereby declared to be 


Wuereas, no law expressly or by 
conclusive implication authorizes the 
Secretary of State to determine and 
decide doubtful questions as to the 
authenticity of the organization of state 
legislatures, or as to the power of any 
state legislature to recall a previous 
act or resolution of ratification of any 
amendment proposed to the Constitu- 
tion, and 

WHEREAS, it further appears that the 
Legislatures of two of the States, to 
wit, Ohio and New Jersey, have since 
passed resolutions respectively with- 
drawing the consent of each of said 
States to the aforesaid amendment; 
and whereas it is deemed a matter of 
doubt and uncertainty whether such 
resolutions are not irregular, invalid, 
and therefore ineffectual for withdraw- 
ing the consent of the said two States, 
or either of them to the aforesaid 
amendments. 


Now, therefore, be it known that I... 
do hereby certify that if the resolu- 
tions of the Legislatures of Ohio and 
New Jersey ratifying the aforesaid 
amendment are to be deemed as re- 
maining of full force and effect, not- 
withstanding the subsequent resolu- 
tions of the Legislatures of those States 
which purport to withdraw the consent 
of said States from such ratification, 
then the aforesaid amendment has been 
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a part of the Constitution of the United 
States, and it shall be duly promul- 
gated as such by the Secretary of State. 


Secretary Seward then issued another 
proclamation certifying that 


The said amendment has become 
valid to all intents and purposes to the 
amendments of the Constitution. 


The only “precedent”, therefore, ap- 
pears to be a political one adopted dur- 
ing great political excitement in the 
face of doubt publicly expressed by so 
able a lawyer as William H. Seward. 

Mr. Packard’s reference (on page 
162), as “a perfect analogy”, to the 
case of West Virginia v. Sims, 341 
U. S. 22, relating to the attempt to 
withdraw from an interstate compact 
after the compact was completed, seems 
to me to have nothing to do with the 
question he raises. At all events, 
whether the dogmatic resolution with- 
out reasoning by a headstrong majority 
of Congress in a period of vindictive 
politics will stand as “a precedent” if 
it comes before the Court as to any 
future amendment or not, it is a far 
cry to apply it as a precedent to a mere 


resolution by a state legislature asking 
the Congress to do something. Bunches 
of such state resolutions are passed al- 
most every year about something. So 
far as I have observed few of them are 
seriously considered. Mr. Packard lists 
Massachusetts among the states that 
have asked Congress to call a conven- 
tion, but the Massachusetts legislature 
changed its mind, And why shouldn’t 
it? 

Of course, I agree with Mr. Packard 
that a legislature in dealing with fed- 
eral amendments is not legislating on 
state matters. They are performing 
federal functions with which the state 
governors have nothing to do. But the 
legislators are acting in a profoundly 
serious representative capacity for all 
the citizens of their state and their 
“posterity” when they act in any way 
concerning the Federal Constitution. 
They have no unrestrained powers or 
functions to commit their people with- 
out deliberate thinking. All of us 
change our minds constantly about 
something or other before final action 
if we are wise enough to do so. Surely 
the representatives of all of us have not 
only the power, but the constitutional 
duty, to do so if they realize before it 
is too late that they have made a mis- 
take while representing us. It is our 
right and their duty as a matter of 
common sense because we may have to 
pay the price if they do not. While I 
appreciate their sincerity and earnest- 
ness, I respectfully submit that Mr. 
Packard and all persons whose opinions 
he cites are profoundly wrong on this 
question as a matter of common sense. 
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The Windy Side of the Law: 


Reflections on Perverted Order and a Book 


by Edwin M. Sears * of the Colorado Bar (Denver) 


Mr. Sears reminds us that governments, like Sir Andrew Aguecheek in 
Twelfth Night, sometimes tend to steer to the “windy side of the law”—the 
purest example of a perverted legal order being Nazi Germany. He dis- 
cusses historical examples of perversions of the law, centering his article 
around Fritz von Hippel’s Die Perversion von Rechtsordnungen (The Per- 
version of Ordered Law), published in 1955. 





I 

Evasion of the law is as old as law 
itself; and without going into any fine 
points, I take evasion to mean the in- 
tentional and non-obvious violation of 
a rule of law. The medieval evasion of 
the pentateuchal prohibition of charg- 
ing interest is a choice example. Inter- 
est was disguised in the form of a 
penalty for non-payment on the due 
date, plus interest for arrears (Rabino- 
witz, Jewish Law, 1956, page 74), and 
thus passed. 


The old Germanic law was resigned 
to a “windy side of the law”. It frankly 
admitted: “There is no law without 
a hole, just find it.” (Hillebrand, 
Deutsche Rechtsspruechwérter, 1858, 
Nr. 2.) 

The Roman law and its followers 
had a word for it. They called it 
“in fraudem legis agere” and made it 
into a fine system. DeCastro (In 


Digestum Vetus, 1564, ad 1, 29 D. 1, 
3) e.g., discusses the situation of a leg- 
islator who knows that price ceilings 
will soon be enacted, and who sells all 
his stock at high prices just before the 
law is passed. DeCastro says: 


...certe emptor potest agere contra 
venditorem et rescindere venditionem 
tamquam factum in fraudem legis 
futurae.1 


He, in other words, condemns as un- 
lawful the evasion of a law even though 
not yet passed. Some will doubt that 
today we have reached so high a stand- 
ard of clean government. 

The history of Anglo-American law 
could largely be written in terms of 
enactment and evasion of the law. 
Magna Charta, e.g., prohibited convey- 
ances to the Church. This was soon 
“cured” by giving the Church “equit- 
able uses” rather than the legal title. 
This practice was then forbidden in 
1391, and the Statute of Uses (1536) 
tried some more to do away with 
equitable interests; but within a few 
years after, the Statute of Uses was no 
more than a trap for the unwary. The 
rules and evasions then set are still the 
foundation of our property and trust 
law. 

The constant war between the In- 
ternal Revenue Department and tax 
lawyers, in unending turns closing old 
and discovering new gaps in the law, 


is the most striking illustration in our 
time of setting and upsetting the law. 


Il 

Evasion of the law by the citizenry 
is as old as law itself. It is, in fact, 
often a healthy check on that at times 
unreasonable and overpowering entity 
called “The Law”, and therefore not 
always evil. 

It is altogether different with the 
“perversion” of “ordered law” which, 
in the nature of things, can be accom- 
plished by “Government” itself, only. 
It is historically exceptional, even if 
in our time we have seen some of its 
rawest examples. 


It is analytically worthwhile to de- 
scribe radical and systematic govern- 
mental aberrations from the norm with 
the one word “perversion”. A new 
category of “thought” may and should 
produce new “thinking” in its field. 
The concept is valuable even though it 
is not easy to say how to find the 
“norm” by which perversion is to be 
measured. The term “perverted law” 
of course assumes a “right law” which 
it perverts. To find the norm, it is not 
necessary to state and evaluate all the 
many theories as to existence and ex- 
tent of limits on positive law. It does 
not matter for the possibility and 
workability of the perversion concept 





1. “...certainly the purchaser may proceed 
against the seller and may rescind the sale as 
having been made to evade a future law”. 
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whether such limits exist and whether 
they stem from God, nature, inter- 
national law, or what have you. For 
there is general agreement that a sys- 
tem which denies basic rights to the 
individual is objectionable, even if 
“valid” (M. R. Cohen, “Reason and 
Nature”, in Readings in Jurisprudence, 
1951, page 635). There is no doubt 
that any law contra to the Ten Com- 
mandments is “bad” law. The Decalogue 
thus shall be the norm by which to 
measure “perversion”, 

It is illuminating to look for “per- 
verted order” in the past. Thucydides 
(History, Book I, Chapter I) tells of the 
Corinthians arguing, in Athens, why 
the Athenians should not ally them- 
selves with the Corcyraeans. The Cor- 
cyraeans, went the argument, 


pretend that they have hitherto refused 
to make alliances from a wise modera- 
tion, but they really adopted this policy 
from a mean and not from a high 
motive. They did not want to have an 
ally who might go and tell of their 
crimes, and who would put them to the 
blush whenever they called him in. 
Their insular position makes them 
judges of their own offences against 
others, and they can therefore afford 
to dispense with judges appointed un- 
der treaties...the truth is that they 
wish to keep their own criminal courses 
to themselves: where they are strong, 
to oppress; where they cannot be 
found out, to defraud; and whatever 
they may contrive to appropriate, never 
to be ashamed. 


In a nutshell we have here some of the 
anatomy of perverted order, so obvious 
in totalitarian systems just passed and 
present: Criminal action of government 
officials; control of the Judiciary by the 
Executive; oppression of the opposi- 
tion; fraud committed by the Govern- 
ment against the citizenry; theft of 
private property by Government. As if 
to reduce these elements of perversion 
to acommon denominator, Thucydides 
has a Mellian say (Book V, Chapter 
XVII, 89): 


Into the discussion of human affairs 
the question of justice only enters 
where the pressure of necessity is 
equal, and...the powerful exact what 
they can, and the-weak grant what 
they must. 


The idea of perverted order should 
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have been, and was, well understood by 
a realist like Aristotle. 


The true forms of government, there- 
fore, are those in which the one, or the 
few, or the many, govern with a view 
to the common interest; but govern- 
ments which rule with a view to the 
private interest, whether of the one or 
of the few, or of the many, are perver- 
sions. [Politics, Book III, Chapter 7.] 


Perversion of ordered law is not con- 
fined to the “heathens”. The Church, 
from however lofty motives, practiced 
it widely, particularly in inquisition- 
proceedings (Lea, History of the In- 
quisition of the Middle Ages (1887) ). 
One illustration for many. Every con- 
fession through torture required con- 
firmation thereafter. Torture was per- 
mitted only once. So, when the inter- 
rogatee recanted after torture, he was 
returned to the torture chamber, not 
for repeated, but for continued torture. 
This is a studied reversing of the law 
characteristic of its perversion. 


Ill 

The history of the United States of 
America, happily, yields few illustra- 
tions of ordered law perverted by 
Government. We have had and have, 
sure enough, cases of defendants rail- 
roaded into jail, or even into the electric 
chair, but such acts were contrary to 
the law as declared and generally prac- 
ticed, and were not expressive of a 
systematic governmental disregard of 
legal order, as a relevant concept of 
“perverted” law requires it. 


The existence of slavery in the United 
States of America until 1863, in the 
face of the Declaration of Independ- 
ence, may have been an element of 
perversion in the American system. 


The present stand of Arkansas in 
the school integration area is another. 
This is now a matter of public record, 
through the case of Cooper v. Aaron, 
with concurring opinion by Justice 
Frankfurter (78 S. Ct. 1401 and 3 L. 
ed. 2d 19). It finds that the School 
Board’s plan of moderate integration 
had been obstructed by the Governor 
and the legislature of Arkansas. 


The power of the state was used not 
to sustain law, but as an instrument 
for thwarting law. 


Arkansas enthroned “official lawless. 
ness”, but disorder even if “under the 
aegis of a state” is still unlawful. 

* Arkansas cannot rely on a “right 
to resist” civil government, even if 
Thoreau was right. For even on 
Thoreau’s assumptions, such a “right” 
would exist only against a government 
which has abandoned the basic canons 
of our civilization which not even 
Faubus says the United States has done. 
And, of course, anyone exercising such 
a right, if it exists, does so at his risk. 

The question of a right to resist a 
corrupted government has, naturally, 
been widely discussed in Germany, 
since 1945. The basic view there taken, 
even by the courts, is that a legal order 
ignoring the fundamental commands 
of morality is not binding and may 
legitimately be resisted. This does not, 
however, practically speaking, elimi- 
nate the tyrant’s executioner. (Compare, 
e.g., Coing: The Paramount Principles 
of Law, Heidelberg, 1947, page 59.) 
And no such right exists in the U.S.A. 
because of our built-in constitutional 
means for peaceful change (Dennis Vv. 


U. S., 71 S. Ct. 857). 


Congress could practically eliminate 
the Supreme Court’s appellate juris- 
diction (U. S. Const. Art. III, Section 
2), and has just come dangerously 
close to doing so in vital areas. The 
Mallory case bill would have allowed 
the use of confessions made by prison- 
ers during a reasonable delay. The 
Jenner-Butler bill would have cancelled 
a number of major Supreme Court 
decisions guarding civil liberties. The 
States Rights Bill said that no federal 
law should be construed to exclude 
state laws unless Congress so specifies. 


These bills failed to pass the Senate 
by an uncomfortably small margin. 
Who will say that they could not pass 
another day? 


IV 

The rule of National Socialism in 
Germany, 1933-1945, probably was the 
purest form of perverted government 
mankind has ever seen. The following 
supporting statements are intended less 
to prove a point than to refresh 
memories. 


The Judiciary there (finally) was 
not only removable at will, but was 
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subject to directions as to their judg- 
ments (Harris, Tyranny on Trial, page 
50 et seq.). The whole system was 
grounded in the dogma that men are 
created unequal, to the point of un- 
worthiness of many to live. The Govern- 
ment, far from guaranteeing or protect- 
ing life and liberty, maintained elabor- 
ate machines to confine and kill at will, 
without benefit of law or court, such 
machines ranging from plain concen- 
tration to extermination camps. 
(Kogon, The S. S. State (German 
edition) passim, e.g., 43, 130, 81, etc.) 
Violating the Ten Commandments was 
virtue, from contempt of God to “covet- 
ing”. Animal instinct, raw force and 
lust replaced the soul, and the “right” 
(Hitler, Tischgespraeche, pages 308, 
301). The lie was not just an occa- 
sional, or even frequent expedient—as 
it is many places—but was a legitimate 
and unlimited principle of dominion 
(Von Hassel, Vom Anderen Deutsch- 
land, page 233). The individual was 
not only subordinate to the state— 
which could be a legitimate, even if to 
us obnoxious doctrine—but was sur- 
rendered to a gang (Kogon, The S. S. 
State (German edition), page 39 ff.) 
The extent of perversion in the Third 
Reich becomes lightning-clear in this 
report from Kogon’s classic (page 


319): 


An investigation of the [S.S.] com- 
mand of a Jew-camp in the Lublin 
area, by the S.S. Main Court, was 
expected because of widespread cor- 
ruption. It was feared that prisoners 
would make incriminating statements. 
Thereupon the S.S. commanders de- 
stroyed the whole camp with all its 
40,000 inmates, in one day. [My trans- 
lation. ] 


V 

The U.S.S.R., too, largely demon- 
strates perverted legal order. Witness 
Khrushchev, himself, in his report 
to the Party Congress of February 
25, 1956 (published, as best as known 
in Congressional Record, 1956, page 
9389 ff.) Under Stalin, he said, 
5,000 officers were “murdered”; there 
was a “reign of terror”; there were 
massacres of innocent people, tortures 


of men and children. In 1938 the 


Government ordered the opposition to 
be “physically annihilated”; three 


fourths of the delegates to the Seven- 
teenth Party Congress were shot for 
“having spoken against Stalin”; mon- 
strous falsification of cases brought 
“hideous torture and death to many 
thousands of honest, innocent Commu- 
nists”, There were “mass arrests and 
deportations of thousands, execution 
without trial and without normal in- 
vestigation”. 

Nothing basic has changed in Russia, 
as far as can be observed, since 
Khrushchev made these disclosures. 
He criticized Stalin because he killed 
good “Communists”. Violence as a rule 
of law was not renounced. Murder and 
terror as proper rules of government 
were not repudiated. 


Today, as under Stalin, administra- 
tive transfer to labor camps appears 
possible. Laws proposed in 1957 would 
permit such transfers, without benefit 
of a court, by vote of the residents in 
the block of the victim’s residence. The 
defendant in a criminal case has no 
defense lawyer. He is questioned by 
the judge who relies largely on con- 
fessions previously obtained. The prose- 
cutor (prokuratura) has rights incon- 
sistent with an impartial trial, or free- 
dom in general. Its functions include 
the general supervision of everybody— 
except the Communist Party. The citi- 
zen has no recourse against the pro- 
kuratura itself. The best that can be 
said is that the prokuratura gained, 
and M.V.D. lost some power. The 
power of the prokuratura seems limited 
only by a vague postulate (with chang- 
ing contents) of “socialist legality”. 
The Soviet system today thus basically 
looks like that under Stalin which cer- 
tainly was perverted order. (Detailed 
source material to the foregoing in 
articles by Dirnecker, Recht in Ost und 
West, 1957, page 225 ff., and 1958, 


page 9, ff.) 


VI 
The foregoing ideas, and some more, 
had reached the “detailed outline” 
stage for an article when I came upon 
me, from its 
foreboding title: “The Perversion of 
Ordered Law”? to its somewhat non- 


committal conclusion and advice, taken 
from II Peter 3:13: 


a book which “caught” 





The Windy Side of the Law 


Edwin M. Sears was born in Ger- 


many. He received an LL.B. in 1930 
and a J.D. in 1933 from the Univer- 
sity of Berlin, and was an instructor 
there from 1931 to 1933. He was 
awarded an LL.B. by the University 
of Denver in 1942 and was admitted 
to the Colorado Bar in 1945. He 
now practices in Denver. He has 
had articles published in the Rocky 


Mountain Law Review and Dicta. 





Nevertheless, we according to his prom- 
ises, look for new heavens and a new 
earth, wherein dwelleth righteousness. 


Between the title and the last word, 
the author, a professor of law at the 
University of Freiburg, in Germany, 
has packed a wealth of facts and ideas, 
mostly terrifying, but also a few amus- 
ing ones. His book, to my knowledge, 
is the first comprehensive legal and 
historical monograph analyzing per- 
verted law. 


1. To start with a piece of grim 
humor, von Hippel describes the three 
“master-inventions” of the Third Reich 
as: Hitler’s “‘voluntary coercion”, 
Goebbels’ “relative truth”, and Goer- 
ing’s “unassuming ostentation”. 


2. The author, strangely, seems not 
fully aware of the difference between 
a citizen’s “evasion”, and a Govern- 
ment’s “perversion” of the law. This 
shows when he makes the Reineke 
Fuchs fable the leitmotif of his book 
(page 5/6). Reineke Fuchs, through 





2. PERVERSION VON RECHTSORDNUNGEN by 
Fri ven ipod. J. C. B. Mohr, Tuebingen 
1955 (in the German language). 
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deceit and trickery, cheats the law over 
and over, yet gets to the top. But that 
of course is old hat. It is “beating” 
the law, not “perverting” it. 


3. The second chapter of his book, 
in good and very German scholarly 
manner, tries to systematize and cata- 
logue the perversions of ordered law, 
an enterprise, though necessarily in- 
complete, yet valuable, if only by illus- 
trating the point. 

Perverted order may follow a simple 
reversal of basic postulates of civilized 
society. Thus the adage, Ultra posse 
nemo obligaiur, would be turned into 
ultra posse obligaris, and the “right” 
to work people to death emerges. The 
postulate that power should not exceed 
the ability of its bearer is perverted 
into ultra vires jure utaris. The system- 
atic use of criminals as guards in Nazi 
concentration camps would illustrate 
this aberration. Reverse the injunction 
against bearing false witness and a 
duty to swear falsely is born. Clearly 
discernible in the inquisition of the 
Middle Ages, modern totalitarian sys- 
tems have made this into a fine art: 
the informer, true or false, is the hero. 

Any one of these inversions would 
pervert a whole system. Some of von 
Hippel’s examples here seem, however, 
ill-chosen. The destruction of coffee or 
grain, e.g., to support the market, may 
be stupid, but seems unrelated to the 
problem of perverted legal order. 


4. Von Hippel then (page 55 ff.) de- 
scribes the means to camouflage and 
enforce perverted law. Absolute secrecy, 
disclaimer, denial, lies and counter- 
attacks, are the standard weapons of 
the tyrant, and have been such through 
the ages. This is (page 55) illustrated 
by “the medieval perversion-technique 
of arbitrarily accusing the Jews of 
ritual murder, desecrating the host and 
poisoning the wells, in order to get rid 
of one’s creditors by their annihila- 
tion”. The use of venerable concepts 
(“democracy”) to describe something 
quite different (“people’s democracy”) 
or the systematic extermination of the 
witness (page 67) to a stigmatic deed 
are other illustrations, 

5. The fourth chapter (73-127) deals 
with causes and continuance of per- 
verted law. 

The answers there given are many 
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and none. They range from the English 
“The King can do no wrong” (page 
80)-—hardly effective since Lord Coke 
—to the old Voltaire’s resigned view 
that atheism is bad for morality (page 
87). In this, von Hippel has a witness 
who should know. He is Hans Frank, 
Hitler’s minister of “justice”, hanged 
in Nuremberg in 1946. Frank, in his 
final personal plea before the War 
Crimes Tribunal said that it was the 
Nazi leaders’ “turning away from God” 
that “produced the pernicious, fatal 
course” of the Third Reich (page 93). 


6. For “defense against, and reversal 
of, perversions of ordered law” (Chap- 
ter 5), von Hippel advises, first and 
foremost, that they must be clearly 
recognized and rejected (page 128), 
and that the present “breathing spell” 
between the Hitler terror and ‘the terror 
of tomorrow be utilized to this end. 


It should make us skeptical against 
ourselves, if we remember our collec- 
tive conduct in the Third Reich, or if 
we remember that in the politically 
courageous England of Henry VIII, of 
all the Greats in Court and Church, 
only Chancelor Thomas More, and 
Bishop John Fisher, kept faith with 
their own convictions. .. [130]. 


I speak no evil, I think no evil, 
Thomas More said [re-translated from 
the German], and if this is not enough 
to keep a man alive, then, truly, I do 
not want to live. [My translation. | 


“Thinking” and resisting perversion 
to the point of accepting death thus 
seems his answer, but isn’t any. 

7. The sixth and last chapter deals 
with “inverted law as a perennial prob- 
lem of human existence”. Its peren- 
niality follows from its timelessness. 


Luther said: The princes 


are usually the greatest fools or the 
worst scoundrels on earth; wherefore 
you must always expect the worst from 
them [180]. 


Goethe confirmed: 
The abject is the powerful [179]. 


The story of Ahab and Jezebel, con- 
spiring for Naboth’s vineyard, and 
much of the prophets’ plaints, prove the 
timelessness of perversion. Chrysos- 
tomos (A.D. 347-407) said it with un- 


equaled precision: “The Devil has 
taught men to consider evil something 
natural.” 


Vil 
Much of von Hippel’s book is ad- 
mirable. Much of it must be challenged. 


1. He is clearly right in stressing 
the urgency of the topic. Perversion 
of government to us, today, is not just 
a theme for intellectual exercise. 


2. It is all the more necessary to 
sharpen some of the vague, diffused, 
and to supply some missing lines in 
von Hippel’s presentation. 


(a) The book suggests little more 
for the fight against perversion than 
“waking and praying”, and trust in 
God; but nowhere, and at no time, has 
religion prevented organized govern- 
mental aberrations. The books are full, 
on the contrary, of action of man 
against man, done in the name of God, 
whether it be Christian persecution in 
the Roman Empire, Jewish persecution 
during the Crusades, or Christian de- 
stroying Christian in the Inquisition 
and the Thirty Years War. The only 
type of religion which could help, the 
pure and cool concept of religion as 
“norm for conduct” and the result of 
reason, is rather unpopular today. I 
believe the author gives poor advice 
when he recommends religious fervor 
as a safeguard against future perverted 
order. I believe that religion may have 
to be de-emphasized today and must 
certainly be turned into “reasoned” 
religion if it is to defend us against 
the terror of tomorrow. 

(b) Von Hippel “perverts perver- 
sion”, and blurs its contours, when he 
treats perverted order as a “perennial 
problem of human existence”. We are 
all sinners, sure enough. And politics 
is dirty business, they say, but all is 
blurred if incidents of “normal” sin- 
fulness of man are treated as illustra- 
tive of a cataclysmically perverted or- 
der. Ahab and Jezebel, conspiring for 
Naboth’s vineyard, prominently used in 
the author’s exposition, are mere ama- 
teurs compared with the systems of 
destruction employed, e.g., in Nazi 
Germany. Nothing is gained when the 
“extraordinary”, such as the recent or 
present perversions in totalitarian state: 
is paralleled with failings which can 
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be cured by a better law, better law 
enforcement, a public howl, or just a 
few wholesome firings, as so often 
happens here in the United States of 
America, 

(c) Von Hippel fails to state, or mis- 
states, the essential “locis resistentiae” 
against perversion when he emphasizes 
religion and “attitudes”. Anti-perver- 
sionism requires an independent judi- 
ciary, and effective law enforcement. 
This has become clear in the way 
totalitarian governments have “taken 
over” in the past. In every case, the 
first step was: taking charge of the 
police. The second was deposing the 
judges. This so happened in 1933, in 
Germany, where Hitler, though legally 
appointed Chancellor of a coalition 
government, acquired dictatorial power 
by creating the Secret Police and 
making it the master of the regular 
police, of the citizen, and of the judges. 
With the expansion of the policed area, 


and the elimination of any true review, 
the way opened which was to lead to 
the crematoria and the extermination 
camps. 

There is another sobering lesson in 
this. It shows limits, in the case of 
cataclysmic developments, of much of 
our group-relations work. It shows the 
limits of many polls on group-relations 
reporting, as they do, on attitudes, or 
the type and number of hate organiza- 
tions. The data so developed, and the 
attitudes so shown, will mean little at 
the first contact with raw force. Group 
relations work remains valuable, but 
its limitations and its necessary com- 
plementation in governmental areas 
should be recognized. 

(d) Von Hippel offers nothing spe- 
cific in the struggle. He does not even 
say that its concrete forms are dictated 
by the concrete situation at hand. He 
should have shown, however, that per- 
versions in the past have occurred in 


Oil, Gas and Taxation Seminar 
To Be Held at Dallas in February 


A packed program awaits partici- 
pants in the eleventh annual Oil, Gas 
and Taxation Institute sponsored by 
the Southwestern Legal Foundation in 
Dallas, February 10-12. 

Following registration at the South- 
western Legal Center on Wednesday, 
February 10, the first session will fea- 
ture a study of the background of the 
trial examiner’s decision in the Phil- 
lips case, and the problems peculiar 
to state and municipal regulation of 
gas distributing companies. 

Samuel Joseph, Washington, D. C., 
will discuss the Phillips case, and 
Warren J. Collins, general counsel for 
Lone Star Gas in Dallas, will handle 
the regulations lecture. 

Preparation for gas rate hearing 
before the Federal Power Commission 
will be the subject of a talk by Robert 
E. May, of Washington, D. C. in the 
first afternoon session. Mobil Oil 
Company’s William S. Richardson will 
follow with a discussion of producer 
contracts for the sale of natural gas 
in interstate commerce. 

In the first session February 11, 


Fred Moulton of Billings, Montana, 
will go into the possible liabilities 
arising from violations of conservation 
orders. Adverse possession, limitations 
or acquisitive prescription as to sev- 
ered oil and gas interests will be 
developed by Harold F. Thompson, of 
Dallas. 

Legal problems in pooling, unitiza- 
tion, and joint operation of oil and 
gas interests will be the subject of a 
lecture by Leo J. Hoffman, Dallas at- 
torney. A petroleum economist, John 
G. Winger, who is associated with the 
Chase Manhattan Bank in New York 
City, will follow this with a talk on 
the future of the petroleum industry 
in the United States for the upcoming 
decade. 

State taxation of oil and gas, with 
emphasis on the Southwestern states’ 
decisions, will be developed by A. E. 
Collier, tax attorney with Humble Oil 
and Refining. Vester T. Hughes, Jr., 
Dallas, will close the final morning 
sessions with a talk on tax treatment 
by lessee of bonus paid in connection 
with execution of an oil and gas lease. 
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one-party-states only, whether they be 
Nazi Germany, or Russia. 

(e) Von Hippel’s book implicitly 
carries one more lesson, though not by 
him stated. It is: that only weak 
governments fall victim to perversion 
as evidenced by the Weimar Republic 
yielding to Hitler, and Kerensky yield- 
ing to Lenin. The limits of civil rights 
should be determined not by abstract 
desiderata (“speech must be always 
and entirely free”), but should, in the 
interest of the citizen, square these 
rights with the requirements of 
effective government. Extreme civil 
liberty ultimately defeats itself, as it 
defeated the Weimar Republic. There- 
fore, in my opinion, the unqualified 
opposition of some liberals against all 
of the Smith Act, or against all types 
of loyalty oaths, even prospective ones, 
is impolitic and could, in troubled 
times, produce that very state of un- 
freedom they intend to combat. 


The ABC Deal, reviewed and 
brought up-to-date, will be covered in 
a lecture by Frank B. Appleman, of 
Fort Worth. He will be followed by 
J. Reid Hambrick, law professor at 
George Washington University, who 
will discuss collapsible corporations in 
oil and gas and the possible relief af- 
forded by the 1958 Act. 

The: Institute will close with a dis- 
cussion of recent developments in oil 
and gas taxation by Harvie Brans- 
comb, Jr., of Corpus Christi. 

Charles B. Wallace, Associate Gen- 
eral Counsel of Mobil Oil, serves as 
institute chairman of the Southwestern 
Legal Foundation’s Oil and Gas Divi- 
sion which sponsors the institute. 
Dallas lawyers Ethan B. Stroud, In- 
stitute chairman of the Taxation 
Division, and Robert Hobby, Taxation 
Division chairman, will also preside at 
sessions. 

Registration fee for the three-day 
program is $50, or $20 for single-day 
attendance. Members of the South- 
western Legal Foundation are admit- 
ted without charge. 
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A New Emphasis: 


The Law in a Changing World 


by Walter S. Owen, Q.C. * President of The Canadian Bar Association 


Addressing the Third Session of the Assembly of the American Bar Asso- 
ciation on Thursday, August 27, at Bal Harbour/Miami Beach, Florida, 
during the Association’s 82d Annual Meeting, Mr. Owen spoke of the role 
of the lawyer in shaping the future of the world. 





We live in an age which presents the 
legal profession with momentous chal- 
lenges. The task of constructing the 
framework of law within which a free 
but highly industrialized society can 
flourish is one of increasing difficulty. 

This is so, no matter where we live 
in the free world. 


As our people have come to expect 
more and more from Government, the 
objectives of law have become more 
compiex and subtle. Law is no longer 
concerned merely with the protection 
of life and property; it now has the 
task of regulating economic activity, 
and the use of property, in a way that 
will protect the public from abuses of 
power, but not so restrict freedom as 
to smother enterprise. 


Statutes and regulations governing 
almost every aspect of business activity 
now complicate the operation of every 
commercial enterprise and no business 
can survive for long without the con- 
stant assistance of lawyers. And so law 
is called upon to establish and adminis- 
ter a system of social security whereby 
society shares the risk and impact of 
some of the most important hazards 
or burdens of life; such as unemploy- 
ment, industrial accidents, ill health, 
old age and the rearing of children. 
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I am not sure that all these are good 
for us or to what extent their advent 
has destroyed initiative and self-reli- 
ance, but that is another subject. We 
have them, they are here to stay and 
we must cope with these facts. To do 
all this the law has set up a vast and 
complicated system of administrative 
justice. 

A delicate balance must be main- 
tained between freedom and_ order, 
between public interest and private 
right. The machinery for resolving 
conflicts in the society, whether be- 
tween individuals or powerful groups 
such as great corporations and trade 
unions, must be constantly improved 
and effectively employed. Perhaps the 
most important task of lawyers today 
is to help to build the international 
legal order on which the hopes for 
world survival so largely depend. 

And when our minds turn to the idea 
of an international legal order we do 
not think merely of the relations be- 
tween states but of the quzlity of law 
throughout the world community. 

In the past, 1 have had some op- 
portunity to examine this problem 
and the means at our disposal for re- 
solving it. I have also had the benefit 
of hearing and reading what your dis- 
tinguished President, Mr. Ross Malone, 
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and his equally distinguished predeces- 
sor, Mr. Charles Rhyne, have had to 
say on this subject. Creating a satis- 
factory system of world law means 
raising legal standards and promoting 
as much uniformity as possible so that 
international investment and commerce 
and the free movement of people can 
be carried on in an atmosphere of con- 
fidence and security. Yet with all these 
tasks confronting it, the special re- 
sponsibility of the legal profession, it 
seems to me, is to try to assure that 
while the new demands for order, 
rationalization and planning are satis- 
fied as effectively as possible, personal 
liberty and the anxious quest for jus- 
tice remain the hallmark of our society. 


The age-old problem of freedom and 
order which gives the legal profession 
its supreme importance in society was 
long ago stated by a Greek philosopher 
in the following terms: 


The major problem of society is to 
combine that degree of liberty without 
which law is tyranny with that degree 
of law without which liberty becomes 
license. [ Heraclitus. ] 


This in the final analysis is what is 
going to decide the race between the 
free societies of the West and their 
Communist rivals. 


No one has spoken more movingly 
of the spirit of liberty than that great 
Judge, Learned Hand. 


What then is the spirit of liberty? 
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[he said.] I cannot define it; I can 
only tell you my own faith. The spirit 
of liberty is the spirit which seeks to 
understand the minds of other men 
and women; the spirit of liberty is the 
spirit which weighs their interests 
alongside its own without bias; the 
spirit of liberty remembers that not 
even a sparrow falls to earth un- 
heeded; the spirit of liberty is the 
spirit of Him who, nearly two thou- 
sand years ago, taught mankind that 
lesson it has never learned, but has 
never quite forgotten; that there may 
be a Kingdom where the least shall be 
heard and considered side by side with 
the greatest. 


Imperfect as our democracy may be, 
its respect for the individual, for his 
personal liberty and for an ideal of 
justice is what chiefly distinguishes it 
from Communism today. 

On the one hand we have an attempt, 
however inadequate at times, to strike 
a balance between the need for plan- 
ning and regulation and the most 
precious possession of man, which is 
his freedom. On the other hand we 
have planning, co-ordination and the 
pursuit of power carried to an extreme 
that is indifferent to personal liberty 
and to our concepts and traditions of 
justice administered by independent 
judges who try to hold the scales even 
between the defenseless citizen and the 
mighty state. To use their own words, 
the Communists regard a court as “one 
of the organs of government power, a 
weapon in the hands of the ruling class 
for the purpose of safeguarding its 
interests”. Our society is committed to, 
and in practice profoundly affected by, 
an ideal of justice. The other society 
is characterized and dominated by the 
concept of power. 

It seems to me that this is the great 
issue of our time: whether the relations 
between men are to be governed by 
justice or power, whether we are only 
to recognize the demands of power or 
whether we are to recognize the re- 
sponsibility for dealing justly even with 
those who do not have the strength to 
enforce their claims. At many levels 
the two competing societies, the Com- 
munist and our own, have a great deal 
in common. They are both in the full 
flood of rapid and astonishing tech- 
nological development. They are both 
bent upon the pursuit of still higher 


and higher standards of material living. 
They are both deeply impressed by 
physical achievement. But, in the final 
analysis that society will endure which 
is able to preserve, in the headlong 
rush of industrial and scientific de- 
velopment, the supreme values of re- 
spect for the individual and the rule 
of law. 


We need in the Western world a new 
emphasis on law and the pursuit of 
justice, a new appreciation on the part 
of lawyers as well as laymen, of the 
function of the legal profession. 


What, after all, is the law? So asked 
J. M. Brown and then he proceeded to 
answer his own question by asking 
further questions: 


At its best, at least as laymen see 
it, isn’t it an attempt to methodize the 
madness of mankind? Isn’t it a high- 
minded endeavour to create group 
sanity out of individual surrenders to 
folly, and to regulate personal impulse 
so that it becomes social order? 
Doesn’t it seek to superimpose a pat- 
tern of reason on a world of passion 
and to offer a guarantee of continuity 
by relating the precedent of the past 
with the dilemma of the present? 


The layman himself often has a very 
inadequate appreciation of the func- 
tion of law in society. Law is some- 
thing you occasionally get into trouble 
with and the lawyer a sort of high 
priest who alone possesses the keys to 
the intricate mysteries of an inscrutable 
cult. 


The law tends to be looked upon as 
a prohibiting, frustrating and obstruct- 
ing thing rather than a creative archi- 
tectural force that helps man to build 
his social edifice. It tends to be re- 
garded as a series of traps and pitfalls 
rather than the embodiment of a com- 
munity’s values, ideals and highest 
aspirations and the means by which 
its life, through obedience and self-dis- 
cipline, is subtly shaped and moulded 
in the image which the law embodies. 

In speaking of the legal order Roscoe 


Pound has said: 


f 

It is what has made possible the éon- 
ditions under which men have been 
able to gain continually increasing 
control over external nature and har- 
ness it to the use of mankind and so 
to inherit the earth and maintain and 
increase that inheritance. 


The Law in a Changing World 





Walter S. Owen, Q. C. 





There is much less danger today that 
the public will fail to appreciate the 
importance of certain other professions 
for which there is an abundance of 
financial support for educational pro- 
grams, research and development. At 
the present time the Western world 
is deeply conscious of the importance 
of scientific training and we may ex- 
pect that in the years to come the way 
is going to be smoother and smoother 
for engineers and scientists. But the 
scientific achievements of our age, spec- 
tacular as they are, only make more 
complex the problems of social and 
international relations. In a _ word, 
these scientific achievements serve to 
create more challenging legal problems. 

Space flight is a dramatic example 
of the way in which the headlong de- 
velopment of science and technology 
is outracing legal solutions. 

The medical profession has long en- 
joyed a very high place in public 
esteem, and rightly so, but is it not a 
fact that one more readily finds indi- 
vidual concern for the health and sur- 
vival of the physical body than for the 
health and survival of the social body? 
But of what good is our individual 
health and survival, indeed how long 
will it last, if the social order breaks 
down and disintegrates? We lawyers 
are the physicians of the body politic. 
For this high calling and great re- 
sponsibility we need lawyers with a 
broad outlook and a creative approach 
to social and political problems and 
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The Law in a Changing World 


with some understanding of related 


fields of knowledge. 


We need lawyers who do not merely 
accept the rules as they find them and 
adopt a manipulative approach towards 
the law, but who are coriscious of the 
great functions of law as an agency of 
social control and who direct their 
minds from time to time to the need 
for law reform. We need lawyers ever 
mindful that their special duty in soci- 
ety is the defense of human rights and 
the pursuit of justice. 


In every proposed piece of legisla- 
tion, no matter how complex and tech- 
nical the subject matter, there are is- 
sues of liberty and justice. It is the 
duty of the lawyer to inform and guide 
the public on these issues. For this 
purpose we must have a Bar that is 
conscious of the ideals and traditions 
that are in its safekeeping; a Bar that 
takes pride in the opportunities open to 
it for public service and leadership. If 
the legal profession finds a new in- 
spiration and a new idealism it will 
once again lead Western society as it 
did in another revolutionary age when 
Lord Mansfield was adapting the com- 
mon law to the needs of the rising 
business community, when American 
lawyers were laying the foundations of 
a great democracy, and Thomas Erskine 
was defending the rights of free men 
before British juries. 


We need today the same readiness to 
adapt the law to new challenges and 
social demands and the same fearless 
advocacy on behalf of unpopular 
causes. The legal profession commands 
respect and admiration in the measure 
that it shows itself to be a fearless 
champion of civil liberties and the 





public interest against the forces which 
threaten them. Chief Justice Harlan 
Stone once said: “The great figures of 
the law stir the imagination and in- 
spire our reverence according as they 
have used their special training and 
gifts for the advancement of the public 
interest.” 


If we are to increase public respect 
for law and lawyers we must show 
ourselves tireless in our efforts to im- 
prove the machinery of justice and to 
reduce as much as possible the extent 
to which delay and cost favor one 
litigant at the expense of the other. We 
must do everything in our power to 
see that our judicial system is not as 
Dickens described the Court of Chan- 
cery in Bleak House, one “which gives 
to monied might the means of weary- 
ing out the right”. 

Finally we must do everything we 
can to maintain the highest standards 
of professional conduct and integrity. 
Vigorous disciplinary measures, though 
essential, are not enough when a mem- 
ber of the profession reflects discredit 
on it. We must ask ourselves if we 
have failed at the point of selection or 
in the course of legal training or gen- 
erally by the hierarchy of values which 
we have created through our own pro- 
fessional attitudes. The fostering of the 
new inspiration and idealism which 
will enable the profession to respond 
to the challenges now confronting it 
must begin in the law schools. 

In an address entitled “The Use of 
Law Schools”, delivered on the occasion 
of the 250th anniversary of Harvard 
University, Mr. Justice Holmes said: 


It seems to me that nearly all the 
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education which men can get from 
others is moral, not intellectual... 
Education other than self-education, 
lies mainly in the shaping of men’s 
interests and aims. If you convince a 
man that another way of looking at 
things is more profound, another form 
of pleasure more subtle than that to 
which he has become accustomed—if 
you make him really see it—the very 
nature of man is such that he will 
desire the profounder thought and the 
subtler joy. So I say the business of 
a law school is not sufficiently de- 
scribed when you merely say that it is 
to teach law, or to make lawyers. It 
is to teach law in the grand manner 
and to make great lawyers. 


The late Chief Justice Vanderbilt 
said: 

The most difficult task of all ahead 
of the law schools is that of incul- 
cating in our law students as under- 
graduates a sense of individual obli- 
gation, first, for the problems of the 
legal profession, the improvement of 
the administration of justice in the 
courts and in the administrative tribu- 
nals, the upholding of the canons of 
professional and judicial ethics, the 
elimination of the unauthorized prac- 
tice of law and the like. 

And secondly, for what may be called 
the public or social aspects of profes- 
sional responsibility for guiding public 
opinion, for party leadership and for 
office holding. 


To achieve a proper measure of 
success all must share in the work, the 
judiciary, the practicing Bar and the 
teaching branch of the profession. 

The Western world will have a good 
chance of success in the ideological 
struggle that lies ahead if it is led by 
a revitalized legal profession with a 
new sense of its high functions and a 
desire to give its utmost in public 
service, 
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Opinion of Professional 
Ethics Committee 








OPINION 295 
(August 1, 1959) 

ADVERTISINGC—ALTERNATE TELEPHONE LisTING FoR A LAwyER—It is per- 
missible for a lawyer to list in addition to his office telephone 
number, an alternate number (which would probably be his 
residence number) under the heading “if no answer call” 
or “nights, Sundays and holidays, ete.”. 

ApVERTISING—Law Firms Listinc TELEPHONE NUMBERS OF PARTNERS AND 
AssociaTes—Law firms may not under such headings or 
otherwise list the names and home telephone numbers of the 
individual partners and associates. 





Canon 27. 
Opinions 53, 223, 241, 284 

The Opinion of the Committee was 
stated by Mr. PETTENGILL, Messrs. 
ARMSTRONG, JOHNSON, JoNES, Mc- 
Cown, MILLER, JR., SHEPHERD, JR., 
and CouLTER concurring. 

Replying to the propositions in 
order: 

1. Henry S. Drinker in his book on 
Legal Ethics on page 246 points out 
that the general matter has given our 
Committee considerable difficulty over 
the years. 

In 1931 the Committee’s first ruling, 
Opinion No. 53, was to the effect that 
the insertion of a lawyer’s name in a 
classified telephone directory under a 
number of varied headings is a form 
of advertising. 

In 1941 the Committee’s Opinion 
No, 223 stated that it was not permis- 
sible for a lawyer to allow his name to 
be listed in a non-classified section of 
a telephone directory or a city direc- 
tory in bold face or other distinctive 
type. 

In 1942 Opinion No. 241, however, 
the Committee reconsidered its Opin- 
on No, 223 and stated that it was not 

violation of Canon 27 for a lawyer 
‘o list his name in the alphabetical 

ection of a telephone or city directory 
n distinctive type, etc. 

In 1951 the Committee, by its Opin- 
on 284, overruled Opinion 241 and 
einstated Opinion No. 223. This ac- 
‘ion was the 1942 


)pinion had aroused much disapproval 


taken because 


from individual lawyers and local bar 
associations, 

The Committee on Professional 
Ethics of The Association of the Bar 
in the City of New York in its opinion 
367 (1936) permits an attorney who 
practices in County A but lives in 
County B and has a wide circle of 
acquaintances in County C to list him- 
self in the telephone directory covering 
Counties B and C. For example, a New 
York City attorney with an office in 
Manhattan may list his telephone num- 
ber in the Brooklyn and Bronx Direc- 
tories and may list his home telephone 
number in the Westchester County 
Directory. 

This Committee considers such list- 
ings permissible under Canon 27 and 
sees no objection to attorneys listing 
their home telephone numbers under 
their individual business telephone 
numbers if they reside outside the 
business directory area. 

The guiding factor is whether the 
listing provides a service to the client 
or is a form of advertising. It is true 
that few emergencies arise which re- 
quire a telephone call to a lawyer on 
nights, Sundays and holidays, and it 
is clear that the incidental publicity 
accorded the individual lawyer where 
his home phone number is listed under 
the firm name is negligible. 

If lawyers reside within the business 
areas covered by the directory their 
residence telephone numbers would 
ordinarily follow their business listings 
in the alphabetical section. We distin- 


guish between listing the lawyer’s in- 
dividual business telephone number 
under his name alphabetically and un- 
der the firm listing which is usually 
separate. 


2. If emergencies arise frequently, a 
firm can arrange for an answering 
service. If the number of emergencies 
and the resulting business do not jus- 
tify an answering service, the emer- 
gency argument is weak. It is there- 
fore our opinion that listing numbers 
to call on nights, Sundays and holidays 
is not necessary and approaches com- 
mercialism. 


As stated in Opinion No. 284, a 
classified “section of the telephone 
book or directory is not a law list in 
which anyone would look in order to 
select a lawyer but is merely a means 
of locating a lawyer already deter- 
mined upon, such listing making his 
location easier and therefore serving 
a useful purpose.” It was the listing 
of lawyers’ names in distinctive type 
that was regarded as inconsistent with 
the object and purpose of Canon 27 
as well as with professional dignity 
and good taste. 


The Canons of Professional Ethics 
must be adaptable to the times in which 
we live and our committee’s interpre- 
tations must recognize modern meth- 
ods and procedures. If, as has been 
stated many times, we must balance 
the public interest against the inci- 
dental publicity accorded the individual 
lawyer, we find that the listing of home 
telephone numbers of lawyers who 
practice in the classified area is con- 
sistent with professional dignity and 
good taste. It is our opinion, however, 
that the home number of any member 
of the firm should appear under his 
individual alphabetical listing instead 
of under the firm name. As previously 
stated, we believe under the firm name 
there should be no indication of what 
number to call on nights, Sundays and 
holidays. 

Of course individual lawyers not 
connected with any firm may likewise 
include their residence telephone num- 
ber if they wish their clients to know 
where to reach them after office hours. 
The listing should not state that the 
residence number is for use only on 
nights, Sundays and holidays. 
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A Dedicated Profession 


All the great leaders in the world who have been inter- 
ested in promoting and advancing human progress. protect- 
ing individual rights and, generally, contributing to the 
improvement of life on this earth, have been dedicated men 
and to a more or less degree, selfless men. Their ambition 
in life has not been to achieve prominence or success for 
themselves. Rather, their efforts have been directed toward 
goals which aimed at the betterment and protection of 
others. This, in a nutshell, is the ideal of the legal pro- 
fession and the lawyer who attains even a modest degree 
of success in this respect has had a very satisfactory and 
useful career. Such, likewise, is the practice of law as 
pictured by a teenage schoolgirl, a victim of polio with 
resultant permanent disabilities of a character to discourage 
even the most hardy individual. Her article, which appeared 
in the August issue (page 826) entitled “The Role of the 
Lawyer: A Schoolgirl’s Report on the Profession”, ex- 
presses a maturity of judgment and thought that would do 
credit to a much older and presumably a much wiser 
person. It presents a challenge to every member of our 
profession. This teenage girl has, in a few short paragraphs, 
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covered the field which our standards of legal ethics seek 
to insure. 

She has, likewise, endorsed the goals of the Section of 
Legal Education and Admissions to the Bar and the Com. 
mittee on Continuing Legal Education, as well as the entire 
field of jurisprudence and legal reform in which lawyers, 
individually as well as through their bar associations, are 
engaged. She has expressed, in a few short paragraphs, the 
whole spirit of our profession. She has emphasized that it 
is only through our service to the public that we, as law- 
yers, justify our existence and our right to continue the 
practice of our profession. We occupy, as lawyers, a 
peculiar and enviable position which sets us apart from the 
members of all other professions. We exist only to serve 
the public and how well we justify that existence will 
determine our right to survive as a profession in a continu- 
ally changing and very disturbed world. 








Editor to Readers 








Shortly after the Miami Annual Meeting, Loyd Wright, 
of Los Angeles, California, a former President of the 
Association, sent us the following piece by O. Henry en- 
titled “Psyche and the Pskyscraper”. Mr. Wright said that 
he hoped we would publish it “as I think it will give a 
complete answer to a substantial number of the House of 
Delegates who were frustrated as to the why and the where- 
fore of certain conduct”. 

If you are a philosopher you can do this thing: you can 
go to the top of a high building, look down upon your 
fellow-men 300 feet below, and despise them as insects. 
Like the irresponsible black waterbugs on summer ponds, 
they crawl and circle and hustle about idiotically without 
aim or purpose. They do not even move with the admirable 
intelligence of ants, for ants always know when they are 
going home. The ant is of a lowly station, but he will often 
reach home and get his slippers on while you are left at 
your elevated station. 

Man, then, to the housetopped philosopher, appears to be 
but a creeping, contemptible beetle. Brokers, poets, mil- 
lionaires, bootblacks, beauties, hod-carriers and politicians 
become little black specks dodging bigger black specks in 
streets no wider than your thumb. 

From this high view the city itself becomes degraded to 
an unintelligible mass of distorted buildings and impossible 
perspectives; the revered ocean is a duck pond; the earth 
itself a lost golf ball. All the minutiae of life are gone. The 
philosopher gazes into the infinite heavens above him, and 
allows his soul to expand in the influence of his new view. 
He feels that he is the heir to Eternity and the child of 
Time. Space, too, should be his by the right of his immortal! 
heritage, and he thrills at the thought that some day his 
kind shall traverse mysterious aerial roads between planet 
and planet. The tiny world beneath his feet upon which this 
towering structure of steel rests as a speck of dust upon 
a Himalayan mountain—it is but one of a countless numbe: 
of such whirling atoms. What are the ambitions, th 
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achievements, the paltry conquests and loves of those rest- 
less black insects below compared with the serene and 
awful immenisity of the universe that lies above and around 
their insignificant city? 

It is guaranteed that the philosopher will have these 
thoughts. They have been expressly compiled from the 
philosophies of the world and set down with the proper 
interrogation point at the end of them to represent the 
invariable musings of deep thinkers on high places. And 
when the philosopher takes the elevator down his mind is 
broader, his heart is at peace, and his conception of the 
cosmogony of creation is as wide as the buckle of Orion’s 
summer belt. 





The following article “On the Dresses of the Judges” 
was sent to us by R. Carter Pittman, of Dalton, Georgia, 
who discovered it while doing research in the American 
Museum (Volume 12, Appendix II, pages 83-84; August, 
1792): 


On the Dresses of the Judges 

Having by accident chanced the other day to walk by 
the court house, and observing a crowd at the door, I was 
tempted to enter for an instant, to see what was the object 
of attention; when I was surprised, at my going in, to 
behold upon the judicial seats; six gentlemen, arrayed in 
a robe as unsuitable to the season, as it was new in point 
of fashion. I was for some time at a loss to discover the 
kind of dress they had on, till, on a nearer approach, I 
found it to be of scarlet trimmed with ermine. Such a dress 
in August was truly surprising; for in point of convenience. 
it must be extremely oppressive, and in point of show or 
appearance, it certainly is much less solemn and decorous 
than the black coats, till lately always observed on those 
seats. 

This dress, I have been told, is borrowed from a country 
we are but too ambitious to copy, though we were lately so 
fond of disdaining. I am sorry our judges should have 
imitated an example originating, probably, in barbarous 
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times, and probably preserved in England only on account 
of its antiquity. But if our judicial concerns could not be 
carried on without a decoration so extraordinary, why not 
take the whole of it? The wig of long tails and curls, as 
well as the gown?—for the tout ensemble ought to have 
gone together, if taken at all; the effect being now to give 
a very small appearance to the head, compared to the 
ermined shoulders; and this effect is such, as to destroy 
totally whatever solemnity might have been conceived to 
reside formerly in this toga judicis. 

But is it, indeed, in this enlightened age, in the eighteenth 
century, that we can expect dress to go for any thing in the 
popular estimation? Alas, as mr. Burke observes, the age 
of chivalry is gone, and with it is departed that sanity 
annexed to exterior vestments, which were so often so ill 
suited to their wearers. No, it is law, sound judgment, and 
impartial justice alone, that can dignify those seats: and 
these would have had their sway in the common dress— 


Worth makes the man, and want of it the fellow; 
All else is nought but leather or prunella. 


So Pope thought formerly; nor is the doctrine lessened in 
repute by the prevailing tide of modern politics. 

I would not be understood, by what I have said, in the 
least to wish to lessen the respect which I really feel for 
these gentlemen, and which is essential to the due excution 
of the laws. But seeing the constitution of the united states 
has not warranted any distinctions of dress, used in regal 
courts, to be adopted in our own; but on the contrary. 
forbids expressly by its spirit, the introduction of orders 
of nobility, so connected with distinctions of dress: seeing, 
also, our amiable president does not assume the royal robes 
at his levees, to which he has at least as much apparent 
right; I have not been able to forbear these strictures ;— 
meaning always to oppose them to every novelty which 
appears to me calculated to alter the habits of our plain 
republican system. 

RUssELL 

Philadelphia, August 25, 1792. 


ee LecaL Service, a Department of the Army Pamphlet (Series 
Number 715-50) concerning current developments in government contract law, 
may now be purchased from the Superintendent of Documents, Government 
Printing Office, Washington 25, D. C., at an estimated price of approximately 
ten cents per copy. The first of the series available is Pamphlet No. 715-50-48, 
dated July 21, 1959. Pamphlets published prior thereto will not be sold. This 
publication is compiled and edited at the Judge Advocate General’s School, 


Charlottesville, Virginia, and is published approximately bi-monthly. 
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Supreme Court Opinions: 


A Catalogue of Dissents 


by A. D. Sutherland ¢ of the Wisconsin Bar (Fond du Lac) 


Mr. Sutherland has collected a number of quotations from recent dis- 
senting opinions of members of the Supreme Court of the United States. 
The dissents, he believes, tend to show uncertainty in the law and should 


be “the basis for a sobering thought among the Bench and Bar”. 





In the October term for 1957 there 
were ninety-one dissents in 132 cases 
decided by the Supreme Court of the 
United States. In the October term 
for 1956 of the Supreme Court of the 
United States there were eighty-four 
dissents in 118 cases reported. That 
there is a disagreement among mem- 
bers of the Supreme Court of the 
United States as to its final conclusions 
becomes strikingly apparent from an 
examination of the decisions rendered 
during the last ten years. 

From excerpts found in dissenting 
opinions, we find reflected conclusions 
of import which should be the basis 
for a sobering thought among the 
Bench and Bar of our country. 

The following are taken from a 
number of expressions from individual 
members of this Court. 

Mr. Justice Douglas, with the Chief 
Justice and Mr. Justice Black, dissent- 
ing: 


This case to me is a shocking in- 
stance of the abuse of judicial author- 
ity. It is without precedent in the 
books. 

iretes v..U. S., 2 L. ed. 2d. 108 
(1957) ] 


Justices Frankfurter, Burton. Harlan 
and Whittaker, dissenting: 
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The Court thus makes the exception 
the rule and by confounding the re- 
quirements for establishing a substan- 
tive cause of action with the require- 
ments of diversity jurisdiction it over- 
turns a_ half-century’s precedents in 
this court. 

| Smith v. Sperling, 1 L. ed. 2d 1212 
(1957) | 


Mr. Justice Clark, dissenting: 


The rule announced today has no 
support in any of our cases. Every 
federal judge and every lawyer of 
federal experience knows that it is not 
the present rule. 


The rule has always been to the 
contrary. It seems to me that proper 
judicial administration would require 
that the Court expressly overrule Gold- 
man v. U. S.,.316 U. S. 129, 132, 86 
L. ed. 1322, 1326, 62 S. Ct. 993 (1942), 
which is contra to the rule announced 
today. But that is not done. That case 
is left on the books to haunt lawyers 
and trial courts in their search for the 
proper rule. 

[Jencks v. U. S., 1 L. 
at 1119 (1957) ] 


ed. 2d 1103. 


Mr. Justice Douglas, with the Chief 
Justice and Mr. Justice Black. dissent- 


ing: 
The Court has now come full circle. 


In Thornhill v. Alabama, 310 U. S. 
88, 102, 84 L. ed. 1093, 1102, 60 


S. Ct. 736, we struck down a state 
ban on picketing on the ground that 
the “dissemination of information con- 
cerning the facts of a labor dispute 
must be regarded as within that area 
of free discussion that is guaranteed 
by the Constitution.” 

Less than one year later we held 
that the First Amendment protected 
organizational picketing on a factual 
record which cannot be distinguished 
from the one now before us. 

[International Brotherhood v. Vogt, 
1 L. ed. 2d 1354 (1957) ] 


Chief Justice Vinson and Justices 
Black, Reed and Burton, dissenting: 


Federal officers, following a lawful 
arrest, seized contraband materials 
which were being employed in open 
view in violation and defiance of the 
laws of the land. Today, the Court for 
the first time has branded such a 
seizure illegal. Nothing in the explicit 
language of the Fourth Amendment 
dictaies that result. Nor is that hold- 
ing supported by any decision of this 
Court. 

|Trupiano v. United States, 92 L. 
ed. on page 1672 (1948) | 


Justices Frankfurter, Reed, Burton 
and Jackson, dissenting: 


It is astonishing news to me if the 
Constitution prohibits a municipality 
from policing, controlling or forbidding 
erection of such equipment by a private 
party in a public park... Only a few 
weeks ago we held that the Constitu- 
tion prohibits a state or municipality 
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from using tax supported property to 
aid religious groups to spread their 
faith... Today we say it compels them 
to let it be used for that purpose— 
and I cannot see how we can read the 
Constitution one day to forbid and the 
next day to compel use of public tax- 
supported property to help a religious 
sect spread its faith. 

[|Saia v. New York, 92 L. ed. 1581 
(1948) ] 


The Chief Justice and Justices Doug- 
las and Black, dissenting: 


Until today political speech has 
never been considered a crime. The 
making of a political speech up to now 
has always been one of the preferred 
rights protected by the First Amend- 
ment. 

Perhaps minority rights need pro- 
tection but this way of doing it is, 
indeed, burning down the house to 
roast the pig. All union expenditures 
for political discourse are banned be- 
cause a minority might object. 

[U. S. v. International Union, 1 L. 
ed. 2d 563 at 579-581 (1957) ] 


Justices Frankfurter, Harlan and 
Whittaker, dissenting: 


If the generalization that underlies, 
and alone can justify, this decision 
were to be given its relevant scope, a 
whole volume of United States reports 
would be required to document in de- 


tail the legislation in this country that 
would fall or be impaired. 

[Lambert v. State of California, 2 
L. ed. 2d 233 (1957) ] 


Mr. Justice Jackson, dissenting: 


The Court by this present decision 
sustains the identical administrative 
order which only recently it held in- 
valid. . . . The reversal of the position 
of this Court is due to a fundamental 
change in the prevailing philosophy. 
. . . This puts in juxtaposition the 
two conflicting philosophies which 
produce opposite results in the same 
case and on the same facts. . . . I 
give up. Now I realize fully what 
Mark Twain meant when he said 
“The more you explain it, the more I 
don’t understand it.” 

[Securities & Exchange Commission 
v. Chenery, 91 L. ed. 2006-2007-2008 
(1947) ] 


Justices Black and Douglas, the 


Chief Justice and Justice Brennan, dis- 
senting: 


I believe that the majority opinion 
offers a completely novel and extreme- 
ly dangerous precedent—one that could 
be used to destroy a society of liberty 
under law and to establish in its place 
authoritarian government. 

[In re Grobnan’s Petition, 1 L. ed. 
2d 376 (1957) ] 


Justices Clark and Burton, dissent- 
ing: 


Although there are many ways to 
kill a cat, drowning remains the most 
favored. The Court applies that method 
to this conviction...drowning it by 
watering down the Findings of Fact 
and Conclusions of Law. By attribut- 
ing to them a diluted meaning, the 
judgments of the District Court and 
the Court of Appeals are rendered in- 
supportable. 

[Jones v. U. S., 2 L. ed. 2d 1520 
(1958) ] 


Justices Harlan, Frankfurter and 
Burton, dissenting: 


The Court overrides that policy to- 
day in order to give one plaintiff, whose 
case has human appeal, a chance to 
recover. Thus is bad law made. 

[Peak v. U. S. 1 L. ed. 2d 638 
(1957) ] 


The Chief Justice with Justices Black, 
Douglas and Brennan, dissenting: 


The judge’s position was manifestly 
wrong. A trial for criminal contempt 
is a proceeding wholly separate from 
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any prior trial out of which the alleged 
contempt arose. 

[Nilva v. U. S. 1 L. ed. 2d 427 
(1957) ] 


Justices Clark, Burton and Whittaker, 


dissenting: 


The Court is entirely in error in ad- 
vancing the rule 4 ground. It there- 
fore follows as the night does the day 
that “probable cause” existed, and the 
Commissioner had no recourse other 
than to issue the warrant. 

[Giordenello v. U. S., 2 L. ed. 2d 
1511 (1958) ] 


Justices Clark and Burton, dissent- 


ing: 


In turning these women free, it de- 
clares unconstitutional an important 
section of an act of Congress govern- 
ing our armed forces. Furthermore, 
four of my brothers would specifically 
overrule and two would impair the long 
recognized vitality of an old and re- 
spected precedent in our law, the case 
of Re Ross, 140 U. S. 553, 35 L. ed. 
581, 11 Supreme Court 897 (1891) 
cited by this court with approval in 
many opinions and as late as 1929 by 
a unanimous court in Ex parte Bake- 
lite Corp., 279 U. S. 438, 451, 73 L. 
ed. 789, 794, 49 S. Ct. 411. And, finally, 
the Court reverses, sets aside, and over- 
rules two majority opinions and judg- 
ments of this court in these same cases 
reported in 351 U. S. at 470 and 487, 
100 L. ed. at 1342 and 1352, 76 
Supreme Court at 886 and 880, and 
entered on June 11, 1956, less than 
twelve months ago... It is unable to 
muster a majority. Instead, there are 
handed down three opinions but, worst 
of all, it gives no authoritative guid- 
ance as to what, if anything, the Execu- 
tive or the Congress may do to remedy 
the distressing situation in which they 
now find themselves. 

[Reid v. Covert, 1 L. ed. 1197 
(1957) ] 


Justices Rutledge, Black, Douglas 


and Murphy in a separate opinion said: 


But I do not think it justifies in- 
vasion of the legislative functions by 
rewriting or emasculating the statute. 
This in my judgment is what has been 
done in this instance. 

[U. S. v. Congress of Industrial 
Organizations, 92 L. ed. 1849-1865 
(1948) ] 


Mr. Justice Douglas, dissenting: 


Down to this day our decisions 
have heeded closely to that warning. 
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So far as I can ascertain the mere 
word of an informer, not bolstered by 
some evidence that a crime had been 
or was being committed, has never 
been approved by this court. 

[Draper v. United States, 3 L. ed. 
2d 327 at 337 (1959) ] 


Mr. Justice Douglas, the Chief Jus- 
tice and Mr. Justice Black, dissenting: 


This decision marks, I think, a re- 
treat from our holding in United Gas 
Pipe Line Co. v. Mobile Gas Service 
Corp., 350 U. S. 332, 100 L. ed. 373, 
76 S. Ct. 373. In every case the facts 
are, of course, different from those in 
the precedents. But here the difference 
does not seem to me to be funda- 
mental. 

| United Gas Pipe Line Co. v. Mem- 
phis L.G.W., 3 L. ed. 2d 153 at 163 
(1958) ] 


Justices Brennan and Frankfurter, 
dissenting : 


If there be error in the Board’s 
statutory interpretation here, although 
there was none in Inland Empire 
Council, I ask again, where even a 
scintilla of evidence is to be found 
that Congress intended an exception 
to permit direct judicial review for 
Board errors in statutory interpretation, 
obvious or debatable? Of course, there 
is none. 

| Leedom v. Kyne, 3 L. ed. 2d 210 at 
218 (1958) | 


Justices Harlan and Clark. dissent- 


ing: 


Believing that the ground upon 
which the court nullifies petitioner’s 
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conviction has long been settled square- 
ly to the contrary, and that a de novo 
examination of the question also re- 
quires the conclusion that the United 
States, on June 10, 1949, was not “in 
time of peace” within the meaning of 
Article 92, I respectfully dissent. 


[Lee v. Madigan, 3 L. ed. 2d 260 at 
267 (1959) ] 


Justices Harlan, Burton, Clark and 


Whittaker, dissenting: 


I regret my inability to join the 
Court’s opinion, for its effort to find a 
way out from the rigors of a severe 
statute has alluring appeal. The diffi- 
culty is that in order to reach its result 
the Court has had to take impermissible 
liberties with the statute and the rec- 
ord upon which this case is based. 


[Rowoldt v. Perfetto, 2 L. ed. 2d 
140 at 145 (1957) } 


The Chief Justice, Mr. Justice Black 


and Mr. Jusiice Douglas, dissenting: 


By remanding this case so that the 
government can introduce additional 
evidence to save the conviction thrown 
out by the Court of Appeals, I think 
the Court takes unnecessary and un- 
precedented action which may have 
far reaching and unfortunate ramifica- 
tions not yet clearly foreseen. [Page 
243. ] 

Not a single case has been referred 
to or discovered where defendants have 
been subjected to such piecemeal 
prosecution. To my knowledge it is 
a new idea that the government can 
supplement a trial record in order to 
retain a conviction which an appellate 
court would otherwise reverse. [Page 
245. ] 
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I think this case is a dangerous 
precedent which should not be launched 
needlessly into the stream of the law. 
[Page 246] 

[United States v. Shotwell Mfg. Co., 
2 L. ed. 2d 234 (1957) ] 


Mr. Justice Frankfurter and Mr. 


Justice Harlan, dissenting. 


Today the court, I am bound most 
respectfully to say, disregards this his- 
toric course of constitutional adjudica- 
tion by allowing the States of Wiscon- 
sin and Ohio, and, therefore, all the 
states, to tax foreign imports despite 
the prohibition of Article 1, Sec. 10, 
cl. 2, that “No State shall, without the 
Consent of the Congress, lay any Im- 
posts or Duties on Imports or Exports 

” as that clause has been authorita- 
tively interpreted by this Court. And it 
does so, moreover, without overruling 
the decisions which the basis and logic 
of this new reading of the Constitution 
can no longer sustain. But they re- 
main decisions of this Court. Thus, we 
are left with a confusing series of con- 
flicting cases amidst which the States 
must blindly move in determining the 
extent of their constitutional power to 
tax. This confusion is substituted for 
a principle so plain of application that 
the controversies in this Court over the 
meaning of this far-reaching constitu- 
tional provision have numbered less 
than a dozen in our entire history. Of 
course, I do not believe that we should 
overrule this consistent course of de- 
cisions. But to do so would at least 
have the merit of explicit announce- 
ment of a new legal policy, with its 
concomitant repercussions on the con- 
duct of our national economic life. 

[Youngstown Sheet & Tube Co. v. 
Bowers, 3 L. ed 2d 490 at 502 (1959) ] 
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Our Great Goal: 


Peace Under Law 


by William P. Rogers * Attorney General of the United States 


One of the speakers at the Annual Meeting of the Association in Bal 
Harbour/Miami Beach last August was Attorney General Rogers. Mr. 
Rogers urged a reconsideration of the Connally Reservation, by which the 
United States in 1946 reserved the right to determine for itself whether or 
not a case was within “the domestic jurisdiction” of the United States so 
as to deprive the International Court of Justice of jurisdiction. 





It is a great honor and privilege 
again to address the Annual Meeting 
of the American Bar Association. This 
Association is the largest and most 
influential group in the legal profes- 
sion. What you think and do has a 
significant impact on the administra- 
tion of justice and on public affairs. 

We in the Department of Justice 
have a common objective with you in 
seeking constantly to improve our sys- 
tem of justice so that it may better 
serve the people of our nation. In pur- 
suit of this objective there may be, on 
occasion, an action taken or a state- 
ment made by this Association, or one 
of its numerous committees, with 
which we are not in full accord. But 
I want you to know that I am well 
aware, particularly from reading some 
of my mail from you, that this occa- 
sional lack of togetherness is mutual. 

Notwithstanding any infrequent 
minor differences, we in the Depart- 
ment know that the American Bar 
Association is earnestly and effectively 
striving to improve our profession and 
has made significant and important 
contributions to that end. The support 
you have given to the Department of 


Justice, especially in certain difficult 
and sensitive areas, has been of the 
highest order and I want you to know 
that I, and all of us in the Department, 
sincerely appreciate it. May I also 
commend the Association for its splen- 
did record of achievement this year 
under the outstanding leadership of 
your President, Ross Malone. 

What is the responsibility of our 
profession in today’s world? As I see 
it there are two broad areas to be 
considered. 

First, the administration of justice 
in the United States is on display in 
every part of the world. When we talk 
about competing with international 
Communism in the realm of ideas, we 
are talking in large measure about the 
ideas which are the basis of our legal 
system. 

Second, in the long view the main 
hope for peace is that nations will be 
wise enough not to rely on sheer 
strength in dealing with each other but 
will move toward establishing systems 
based on considerations of law and 
justice in the resolution of international 
disputes. Nations have readily paid 
lip-service to the soundness of this 





proposition but progress in this area 
has been tragically slow. 

Dramatic events in the past few 
weeks and those indicated in weeks to 
come suggest that we are at a point in 
our international relations at which 
our profession will have new oppor- 
tunities to serve our nation in these 
two areas, 

As to the’ first, although Soviet 
leaders are still firmly committed to 
the policy of world domination there 
is hope today that they may be willing 
to permit a freer flow of ideas be- 
tween our two countries than they have 
in the past. For this reason I believe 
the time has come when we should act 
and speak more vigorously and effec- 
tively for those ideals and ideas which 
have given this country its strength. 
People throughout the world, even to 
some extent in the areas controlled by 
the Soviet Union, may have an oppor- 
tunity to get a more accurate picture 
of America and the meaning of justice 
and freedom here as contrasted with 
the Soviet Union. 

In this international competition we 
must not fall into the trap of empha- 
sizing material considerations to the 
exclusion of all else. To some of the 
uncommitted nations of the world the 
Soviet system of state controls and 
planning may seem attractive. The 
Russians point to the fact that their 
economic system has been applied in 
a country which was initially very 
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backward in technology, with a low 
standard of living compared to the 
West. Because a similar situation exists 
to some degree in several of the new 
nations of the world, they see a parallel 
that has some surface attraction. 


But the situation is different when it 
comes to the appeal of ideas. Freedom 
under law is one of the most powerful 
ideas ever conceived by the mind of 
man. Its appeal will continue to grow 
in the uncommitted nations of the 
world. It has not been too long since 
many of these nations completed their 
successful struggle for independence. 
With national freedom there has arisen 
a great awareness of and interest in 
the concept of individual freedom. 
Thus the free world has an unusual 
opportunity in the years ahead to place 
in bold relief the weaknesses of the 
Soviet system compared with the 
strength of ours. 


Why does the legal profession have 
a responsibility for this? Because we 
are daily involved in the processes of 
justice and its administration is our 
business. We are officers of the courts 
of the United States and should be the 
leading spokesmen for presenting the 
case of freedom to the world. The 
merits of the case have to be articu- 
lated more effectively than has been 
done in the past. In the world in 
which we live it is not enough to be 
convinced that our system holds forth 
the greatest promise of individual lib- 
erty for people all over the world. We 
should present the true picture of a 
system of liberty under law to those 
who do not fully understand it or who 
may have been misled by Soviet. propa- 
ganda, This must be done so that 
people will realize the importance of 
maintaining free governments and not 
succumb to the Soviet scheme for 
world domination. 


These are a few of the truths which 
need to be dramatized: 

1. We cannot rest our case on the 
size and productivity of our farms, 
facteries and mines, nor even on the 
excellent wages and working conditions 
of the American people. These are im- 
portant, but they are the by-product of 
freedom—not its source. The source 
of strength in a democracy is the free- 
dom of the individual to think, speak, 
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and do the things he decides to do as 
long as he does not transgress the 
rights of others. We must point out, 
too, that these freedoms are not a 
matter of grace but are guaranteed and 
protected by our legal system. 


2. The land and the tools of pro- 
duction in our nation are owned by 
the people, not by the government as 
in Russia. It should be emphasized 
that our legal system protects this 
ownership against intrusion by any 
other individual or by the government 
itself. Under this system in which the 
free initiative of the individual plays 
the major role the United States has 
achieved the greatest distribution of 
wealth among its people and has come 
closest to the ideal of prosperity for all. 


3. We are a government of law, not 
of men. Regardless of wealth, power 
or station, no one is above the law in 
the United States. For this reason our 
people need never fear that they may 
become the victims of ruthless political 
leaders. Thus the fact, now generally 
conceded by everyone, that under 
Stalin thousands of innocent victims 
were killed and tortured in the Soviet 
Union, seems almost beyond belief to 
a free people. Yet, because the law in 
the Soviet Union is what the Commu- 
nist Party says it is, many of those who 
acted in concert with Stalin in perpe- 
trating these atrocities apparently have 
not been prosecuted nor has retribu- 
tion been made for the wrongs com- 
mitted, 


4. We must constantly emphasize 
that the will of the people is con- 
trolling in the United States. Under 
our legal system public officials are 
responsive to the will of the people. 
Our nation will never start a war 
because our people fervently want 
peace. Anyone who believes that our 
nation might act in a manner incon- 
sistent with the will of the people in 
maintaining peace is ignorant about 
how our system works, 


These are merely a few ideas which 
can be emphasized. There are a great 
many others, of course, with which we 
are all familiar and with which you 
and this Association will be concerned 
in the future. For the past several 
years this Association has done an 
excellent job in awakening the public 


to the significance of the rule of law. 
I commend you particularly for the 
vigor and imagination with which you 
are planning to cooperate in the future 
with the legal professions of many 
other nations to intensify interest and 
support for the rule of law in resolving 
international disputes. 


President Eisenhower expressed the 
thought well in his letter to Mr. Malone 
when he said: 


Peace cannot prevail until men and 
nations recognize that their conduct 
must be governed by respect for and 
observance of the law. The American 
Bar Association by seeking to promote 
this principle is helping to advance 
the cause of enduring peace in the 
world, 


In this connection we should keep 
in mind that there is a good likelihood 
that the exchange programs between 
East and West will continue, and may 
even be expanded in the future. As you 
know, the exchange programs now in 
effect include representatives from in- 
dustry, agriculture, medicine, student 
groups, the arts and sciences, athletics, 
and many other fields, but there has 
been little exchange between members 
of the legal profession. 


It is my opinion that the legal pro- 
fession should give its support to a 
carefully planned exchange program 
of lawyers and judges in order that 
the Soviets may study our constitu- 
tional system and the operation of our 
courts and that we be given an oppor- 
tunity to study the system in effect in 
the Soviet Union. Because of funda- 
mental differences the systems are in 
no sense similar but exchanges would 
provide a method for our profession 
to increase its knowledge of their sys- 
tem. At the same time there may be 
some value in having the Russians who 
come to our country judge for them- 
selves the comparative merits of the 
two systems. In any event the ex- 
changes would provide a means to 
dramatize more effectively to the rest 
of the world the contrast between a 
free system of government and a regi- 
mented system under Communist con- 
trol. 

Turning now to the second area, | 
believe we have a responsibility to 
work for the establishment of systems 
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of law and justice to deal with inter- 
national disputes. 

In his State of the Union message 
this year, President Eisenhower said: 


It is my purpose to intensify efforts 
during the coming two years in seeking 
ways to supplement the procedures of 
the United Nations and other bodies 
with similar objectives, to the end that 
the rule of law may replace the rule 
of force in the affairs of nations... 


The attainment of this high goal will 
not be achieved by any single stroke 
or by any single government. In fact, 
because the Soviet Union seems intent 
on world domination which is the anti- 
thesis of the rule of law, the concept is 
apt to seem illusory and of no practical 
importance in today’s world. 

The point to bear in mind is that 
there is no other way to travel which 
provides hope for peace. Despite the 
discouragements which may arise the 
United States must take the lead in an 
effort to make progress along this road. 
Certainly, in the foreseeable future, if 
it is necessary to live in a world in 
which the settlement of international 
disputes will depend principally on 
factors of terror rather than on justice, 
then we should make it clear that such 
an uncivilized stalemate is not of our 
choosing. 

Following the State of the Union 
message, and as part of the intensifi- 
cation of effort referred to by the 
President, both Secretary of State 
Dulles and Secretary of State Herter 
supported a proposal in the Senate of 
the United States to strengthen the 
International Court of Justice by re- 
pealing the so-called Connally Amend- 
ment. 

This court, as you know, was created 
by the United Nations in 1945 to de- 
cide legal disputes between nations. It 
sits at The Hague and is composed of 
fifteen judges elected by the General 

\ssembly and the Security Council of 
the United Nations. 

When established, the court appeared 
to hold great promise, but through no 
fault of its own it has played a minor 
role in the settlement of international 
legal disputes. In its thirteen years of 
existence it has decided only seventeen 
contentious cases. 

The court has suffered because some 


nations have refused to accept the 
court’s jurisdiction at all and as to 
many disputes it has no jurisdiction 
unless the nations agree that it has in 
the particular case. The blame—some 
might prefer to use the word responsi- 
bility—for this latter condition rests in 
some degree, at least, on the United 
States. 

The United States accepted the juris- 
diction of the International Court in 
1946. The history of our declaration of 
acceptance is significant. 

The resolution introduced in the 
Senate with bi-partisan support con- 
tained a reservation excluding from 
the court’s jurisdiction “Disputes with 
regard to matters which are essentially 
within the domestic jurisdiction of the 
United States.” 

Public hearings were conducted on 
the resolution in this form, and it was 
unanimously endorsed by the Senate 
Committee on Foreign Relations. Its 
report stated: 


The question of what is properly a 
matter of international law is, in case 
of dispute, appropriate for decision by 
the Court itself, since, if it were left 
to the decision of each individual state, 
it would be possible to withhold any 
case from adjudication on the plea 
that it is a matter of domestic juris- 
diction. 


Nevertheless, on the floor of the 
Senate the Connally Amendment was 
adopted adding to our reservation the 
clause “as determined by the United 
States of America”. 

Thus, in the declaration of accept- 
ance by the United States our reserva- 
tion is that the court shall not have 
jurisdiction of: 


Disputes with regard to matters which 
are essentially within the domestic 
jurisdiction of the United States of 
America as determined by the United 
States of America. 


We were the first nation to provide 
that the jurisdiction of the court should 
be determined not by the court but by 
us. Following our example seven other 
nations made similar reservations. 

Furthermore, the rule of reciprocity 
applies so that any nation may invoke 
the terms of the reservations of any 
nation with which it is involved in a 
dispute. 
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It is plain to see why the existence 
of this type of reservation has had an 
impact on the effectiveness of the court. 
Imagine the impairment which would 
result to the court system in the United 
States if the defendant in a lawsuit 
had the right to determine for himself 
whether his case was within the court’s 
jurisdiction. 

The court’s statute explicitly limits 
its jurisdiction to international legal 
disputes. By the plain terms of the 
grant, it has no jurisdiction over do- 
mestic matters. So the “as determined 
by the United States of America” 
clause adds up, in the eyes of other 
nations at least, to a vote of no confi- 
dence that the court will limit the cases 
it hears to those within its jurisdiction. 


There are those who are concerned 
that the court might exceed its juris- 
diction. It is argued that our sover- 
eignty might thus be impaired. As a 
practical matter the argument as to 
possible loss of sovereignty is not 
persuasive. 

The International Court of Justice, 
in the final analysis, depends largely 
on world opinion for the enforcement 
of its decisions—in fact for the par- 
ticipation of the nations. It has care- 
fully stayed within the limits of its 
jurisdiction as provided by its basic 
statute. There is no reason to believe 
that the court would invade areas prop- 
erly reserved to domestic jurisdiction. 

In July of this year, France, surely 
as sensitive as we are in matters of 
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sovereignty, withdrew her reservation ~ 


containing the equivalent of the Con- 
nally Amendment. 

Thus, today, six NATO nations have 
not even deemed it necessary to make 
any express reservation with respect to 
domestic disputes. Three others—Can- 
ada, Great Britain, and now France— 
have done nothing more than make 
explicit the exclusion of domestic ques- 
tions from the court’s jurisdiction. 
Hence, of the ten NATO nations which 
have accepted the court’s jurisdiction, 
the United States is the only one which 
denies to the court the right to deter- 
mine its own jurisdiction. 

For more than fifty years our states- 
men have advocated an impartial inter- 
national court to decide disputes be- 
tween nations. In 1907, Secretary of 
State Elihu Root, in his instructions to 
our delegates at the Second Peace Con- 
ference at The Hague, said we should 
develop a permanent tribunal com- 
posed of judges who will devote their 
entire time to the trial and decision 
of international causes by judicial 
methods. 

In 1925, President Coolidge, in his 
inaugural address, advocated the “es- 
tablishment of a tribunal for the ad- 
ministration of even-handed justice be- 
tween nation and nation”. As he put it, 
“The weight of our enormous influence 
must be cast upon the side of a reign 
not of force, but of law and trial, not 
by battle, but by reason.” 

Every President since World War I 
has advocated the submission of inter- 
national legal disputes to a judicial 
tribunal. 

A half century of debate has re- 
sulted in little progress. It must be 
obvious to everyone that action in this 
field is long overdue. That is why our 
profession should urge the Senate of 
the United States to act at the earliest 
possible time on this important matter 
of the jurisdiction of the International 
Court of Justice. 

Finally, let me turn for a moment to 
the question of international agree- 
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ments. The nations of the world today 
are in almost constant discussion and 
negotiation at the conference table. The 
purpose of the meetings is to arrive at 
agreements for the settlement of critical 
world problems. 

From the standpoint of a lawyer it is 
discouraging to see how often in im- 
portant international agreements no 
provision is made for settling disputes 
which may arise about the interpreta- 
tion of the agreement. 

And an agreement—as every lawyer 
knows—may solve a lot of problems or 
may cause a lot of problems. It de- 
pends on how well the agreement is 
drafted and on the frame of mind of 
the parties to it. 

Lawyers know, too, that it is not 
possible to draft an agreement to elim- 
inate all possible future differences as 
to its meaning which might arise. 

For that reason, even after exercis- 
ing all possible care in drafting agree- 
ments, we know there must be a court 
—or at least some method agreed upon 
by the parties—to resolve disputes 
which may arise as to the interpreta- 
tion of agreements. 

The same principle, of course, ap- 
plies to nations. For when two or more 
nations make an agreement, notwith- 
standing every effort to make the agree- 
ment as clear as possible, they know 
that disputes about the interpretation 
of it may arise. If no provision is 
made for disposition of these disputes, 
each nation will naturally insist on 
interpreting the agreement for itself. 
Thus, rather than resolving differences, 
the agreement may give rise to new 
tensions and recriminations. 

Last April the Vice President in a 
significant address urged that the 
United States take the initiative in fu- 
ture agreements to secure the inclusion 
of provisions to the effect “(1) that 
disputes which may arise as to the 
interpretation of the agreement should 
be submitted to the International Court 
of Justice at The Hague; and (2) that 
the nations signing the agreement 


should be bound by the decision of 
the court in such cases.” 

Certainly this basic idea deserves 
our support. A well-understood policy 
among nations to refer disputes with 
respect to the interpretation of treaties 
and other international agreements to 
the International Court of Justice, or 
some other impartial tribunal, would 
be a great step forward on the road to 
a rule of law among nations. 

Knowing that an impartial tribunal 
would resolve any dispute as to mean- 
ing would strengthen the force of the 
agreement and cause less controversy 
about it. 

The fact that we may not be success- 
ful in securing agreement to such a 
clause in all cases does not mean that 
we should fail to try. The fact that the 
Soviets, for example, might not agree 
to such a policy is no ground for not 
advocating it. The more often the 
Soviets oppose reasonable methods to 
solve world tensions the more the na- 
tions of the world will come to recog- 
nize the significance of the Soviet pol- 
icy of world domination. 

For the reasons I have indicated | 
hope that the American Bar Associa- 
tion will continue to give its vigorous 
support to the rule of law in the resolu- 
tion of international disputes. 

No one need point out that because 
of the present Soviet policy this seems 
less like a goal than a mirage. Never- 
theless, we must believe in it and we 
must believe it is possible to attain. 
More than that we must make some 
progress along this road. 

Our nation has no goal of world 
conquest, no intention of infringing 
the liberties of any people and no de- 
sire other than to deal justly with the 
other nations of the earth. But there 
are persons in the world who are skep- 
tical about this. Thus I believe that the 
members of our profession should 
make clear beyond any doubt that the 
United States has but this single goal 
—that the family of nations may live 
together in peace under law. 
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The Court of Military Appeals: 





An Experiment in Judicial Revolution 


by Jon R. Waltz ¢ of the Ohio Bar (Cleveland) 


The United States Court of Military Appeals came into existence in 1951, 
the effective date of the Uniform Code of Military Justice. Mr. Waltz 
writes that it had a unique role: to revolutionize the system of military 
justice. He shows how the three members of the Court have approached 


this task. 





In a faintly seedy edifice inherited 
from the Court of Appeals for the 
District of Columbia Circuit there sit 
three judges. Rarely are their opinions 
cited except by themselves and by the 
small band of young and relatively in- 
experienced lawyers which, for the 
most part, comprises the active Bar of 
these three judges’ court. And yet these 
unsung jurists are charged with, and in 
fact assuredly are, reshaping a vast 
and far-flung jurisdiction. They are the 
judges of the United States Court of 
Military Appeals, the ultimate overseer 
of the military justice system. 

Born of post-World War II criticism 
of the court-martial system and, pre- 
dictably, the object of some initial dis- 
trust and resentment on the part of the 
overseen,! this civilian supervisor has 
for seven years attacked its Augean 
task with a gusto for which the serv- 
iceman and those who care about him 
can offer thanks. It is a measure both 
of the Court’s success and of the Armed 
Forces’ willingness to learn new ways 
that military lawyers have developed a 
healthy respect for the altered juris- 
prudential order wrought by the Court 
of Military Appeals. 

Respect by military personnel for 


the opinions of the Court of Military 
Appeals, however, is not enough. Here 
is the highest federal tribunal possess- 
ing an exclusively criminal appellate 
jurisdiction. And its business is by no 
means confined to esoteric military of- 
fenses such as desertion, malingering, 
and cowardly conduct; the punitive 
articles of the Uniform Code of Mili- 
tary Justice? specifically cover most of 
the so-called civilian crimes and the 
concluding general article* permits 
court-martial jurisdiction over non- 
capital federal offenses and sundry 
“disorders and neglects” not 
dicted elsewhere in the Uniform Code. 
Consequently, during its comparatively 
brief existence the Court of Military 
Appeals has published opinions illumi- 
nating almost every facet of the crimi- 
nal law. 


inter- 


Its decisions, nevertheless, are infre- 
quently urged upon other courts of 
criminal jurisdiction. Lawyers with 
criminal cases probably fail to aug- 
ment their legal arsenals with the Court 
of Military Appeals’ decisions in part 
for the same reason that they rarely 
cite the opinions, no matter how in- 
structive, of English tribunals: the 
Court’s decisions are simply hard to 


come by. Its pronouncements are not 
included in any of the widely circu- 
lated reporter systems and are keyed 
into no popular citator; they are hud- 
dled together in two special sets of 
reports* which find their way into the 
hands of few civilian practitioners. Yet 
this is a surmountable obstacle; these 
volumes are generally accessible in the 
libraries of local bar associations, law 
schools and federal courts and many a 
diligent attorney—or his flunky—has 
been known to sally forth from his 
office in search of authority. Ignorance 
of the Court of Military Appeals’ func- 
tions, if not of its very existence, would 
seem a more fundamental reason for 
the feebleness of its voice outside its 
own bailiwick. The unhappy conse- 
quence is that a prime source of guid- 
ance in the field of criminal jurispru- 
dence goes virtually untapped. 


The utility of its pronouncements as 
precedent does not constitute the only 
reason for men of law to observe the 
Court of Military Appeals in action. 
It has been truly said that no court 





1. In 1953 Chief Judge Quinn declared that 
his Court was being closely watched “by those 
of the military who were apprehensive of _its 
existence from the beginning” (Quinn, The 
Court’s Responsibility, in A Symreeas on 
i Justice, 6 Vanp. L. Rev 1953) ). 
snes. Stat. 108 (1950), 50 U.S.C. §§671-728 

3. U.C.M.J., Art. 134; 64 Stat. 108 (1950), 
50 vee. §728 (1951). 

DEcISIONS OF THE UNITED States Court or 
m2 APPEALS oe by the Lawyers 
Co-operative Publ Company; Covurt- 
Martiat Reports, published by the Court in 
conjunction with the Judge Advocates General 
of the Armed Forces. The latter series also con- 
tains selected options of of ~ military boards of 
review (see note 6, infra) 
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Jon R. Waltz is with a Cleveland 
law firm. He is a graduate of the 
College of Wooster and of Yale Law 
School, where he was Note and 
Comment Editor of the Yale Law 


Journal. He served three years’ 
active duty with the Army’s Judge 
Advocate General’s Corps from 1955 
to 1958. 





writes on a wholly clean slate; the 
Court of Military Appeals, however, is 
perhaps the only court to have been 
organized in recent times for the pur- 
pose of erasing a judicial slate. In 
creating the Court and in revising the 
statutory bases of military justice in 
1951 the Congress was bent upon elimi- 
nating those aspects of the system 
which had drawn sharp fire in the post- 
war period; for example, command in- 
fluence, inadequate pretrial investiga- 
tive procedures, inadequate trial rep- 
resentation, and overreaching by those 
members of courts-martial who act as 
the jury.® In discharging its high duty 
the Court of Military Appeals need 
ordinarily be hampered by neither 
military nor civilian precedent. As a 
distinguished charter member of the 
Court put it, “...this Court is freer 
than any in the land—save again the 
Supreme Court, to find its law where 
it will, to seek, newfledged and sole, 
for principle, unhampered by the limit- 
ing crop of years”.* Consequently, the 
Court of Military Appeals provides a 
unique opportunity for students of the 
judicial process to observe the reactions 
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of judges appointed at least in part for 
the purpose of revolutionizing a legal 
system. 

The Court of Military Appeals, on 
petitions granted for good cause shown, 
hears appeals from the military’s inter- 
mediate appellate tribunals.8 While its 
Bar of over seven thousand attorneys 
boasts many a distinguished civilian, 
by far the majority of the briefs and 
oral arguments ordered by the Court 
are presented by military lawyers sta- 
tioned at the Pentagon for that very 
purpose. Many of these judge advocates 
are fresh from law school and their 
practical inexperience, coupled with a 
case load that would flabbergast most 
civilian practitioners,” occasionally de- 
prives the Court of that measure of 
assistance which other appellate tri- 
bunals can and do demand of seasoned 
counsel. If this circumstance creates 
an additional burden for the Court and 
its commissioners it is nevertheless a 
burden which has been accepted; the 
Court’s opinions frequently range far 
beyond the briefs, exploring civilian 
decisions as well as the already bulky 
body of the Court’s own precedents. 

The Chief Judge of the Court of 
Military Appeals is charter member 
Robert E. Quinn, a former Governor 
of Rhode Island. White-thatched, with 
a twinkle of eye and gift of wit well 
calculated to calm the trepidations of 
the nervous lawyer-lieutenant, Chief 
Judge Quinn is the Court’s swing man. 
On a court of purely criminal juris- 
diction one does not encounter the 
liberal-conservative labels which a 
varied business—and man’s urge for 
the uncomplex—have facilitated re- 
specting the personnel of the Supreme 
Court of the United States. The over- 
simplification separating the associate 
judges of the Court of Military Appeals 
into one-man camps is government 
versus accused. To brand Judge George 
W. Latimer government-minded and 


Judge Homer Ferguson accused-minded 
does each a disservice, and yet these 
two jurists are often as far apart in 
their approaches to the military justice 
system as their flanking positions on 
the bench would indicate. Judge Lati- 
mer, a former Justice of the Supreme 
Court of Utah, views the court-martial 
system as one would a mature civilian 
jurisdiction and unhesitatingly imports 
all the impedimenta of civilian appel- 
late judicial thought. This is not to 
say that Judge Latimer necessarily 
believes that his Court oversees a 
mature judicial system; his cognizance 
of the circumstances surrounding the 
birth of his bench militates against that 
assumption. It is far more likely that 
he believes the military system will 
never grow mature unless it is treated 
as already mature. And so Judge Lat- 
imer would enforce the doctrine of 
waiver against a greenhorn lieutenant 
harassed by a crusty, rank-heavy court- 
martial president quite as readily as he 
would invoke it against a Lloyd Paul 
Stryker.1° And, in an effort to buck 
law officers into behaving as civilian 
trial judges, Judge Latimer consistent- 
ly accords their decisions a_ respect 
which would bring a warm glow to 
the most veteran of federal district 
judges.11 The same theory that baby- 
talk never hastened a boy into man- 
hood’s estate leads Judge Latimer, the 
scholar of the Court,!? to probe un- 
mercifully, and with dreadful accuracy, 
the contentions of the neophyte lawyers 
who appear before him. The unpre- 
pared or mentally slothful lieutenant 
fares no better before Judge Latimer 
than does the older brother who, un- 
equipped, attempts to beard Mr. Justice 
Frankfurter. 


The bane of the Government lawyer 
is Judge Homer Ferguson, who brings 
to the Court experience as trial judge, 
United States Senator and diplomat. 
With a crusader’s zeal he plants his 





5. Frankfurter, THE 
(1937). 


6. See Everett, Mrnrrary JustTIcE IN THE 
ARMED FoRcEs oF THE UNITED States 10-15 
(1956). 

7. Brosman, The Court: Freer Than Most, in 
A Symposium on Military Justice, supra, note 1, 
at 166, 167-68. 

8. Every court-martial case in which the 
sentence affects a general or flag officer or ex- 
tends to death, dismissal of an officer, cadet, or 
midshipman, dishonorable discharge or bad 
conduct discharge, or confinement for one year 
or more, is automatically considered by a board 
of review composed of senior judge advocates 
(U.C.M.J., Art. 66(b); 64 Stat. 108 (1950), 50 
U.S.C... §653 (1951) ). 


ComMERcE CLAUSE 12 


9. During seventeen months as counsel for 
the United States Army before the Court and 
boards of review the author briefed more than 
two hundred cases and supplemented most such 
briefs with oral argument. 

10. E.g., United States v. Thomas, 3 U.S.C. 
M.A. 161, 11 C.M.R. 161 (1953); United States 
v. Smith, 6 U.S.C.M.A. 521, 20 C.M.R. 237, nas 
45 (1955) ( pong paws But see ens 
States v. Lackey, 8 U.S.C.M.A. 718, 25 C.M. 
222 (1958). , ae 

11. E.g., United States v. Patrick, 8 U.S.C. 
M.A. 212, 24 C.M.R. 22 (1957); United States v. 
Shamlian, 9 U.S.C.M.A. 28, 25 C.M.R. 290 (1958)- 

12. See, eg. Judes as —- 8 
port of an offense of negligent indecen > 
sure (United States v. Manos, 8 U.S.C.M.A. 734 
25 C.M.R. 238 (1958) ). 
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tall frame between the lone accused 
and the marshaled might of the mili- 
tary’s legal and occasionally not-so- 
legal processes. Where Judge Latimer 
finds a burden upon the convict to 
establish clear error on appeal Judge 
Ferguson seems at times to discern a 
presumption of iltegality.‘* The author- 
ities who convene courts martial are to 
him trolls who emerge from beneath 
their bridges only long enough to de- 
vour some helpless soldier, sailor or 
airman. From left field, right field and 
the dugout he persistently hurls barbed 
questions at Government counsel. His 
pungent wit seems to foreclose any 
doubt as to the focus of his sym- 
pathies.14 

But Judge Ferguson frequently at- 
iests the validity of the aphorism that 
remarks from the bench are poor 
prophets of decisions to come. Un- 
questionably, he adopts a trenchant 
show-me attitude toward any attorney 
defending against an accused’s claim 
that military justice did him dirt. But 
he can be shown. His approach differs 
from Judge Latimer’s in that he refuses 
to attribute to the military justice sys- 
tem, for any purpose, a maturity which 
he believes it yet lacks. Acutely aware 
that only a short span of years sep- 


arates him from a day when the court- 
martial system was subject to almost 
unfettered manipulation, Judge Fergu- 
son views his role as civilian overseer 
with all the gravity that the position 
deserves.'5 Moreover, the Judge’s 
pragmatism sometimes impels him to 
ease the rigors of civilian appellate 
principles. Thus the realization that the 
liberty and even the lives of accused 
military personnel are delivered into 
the ofttimes shaky hands of inexperi- 
enced appointed attorneys makes Judge 
Ferguson reluctant to enforce waiver 
with the vigor of a jurist who regularly 
deals with seasoned trial practition- 
ers.'16 And a knowledge that most 
military offenders are unsophisticated 
youths in their teens makes of the 
Judge an ardent defender of that ar- 
ticle of the Uniform Code of Military 
Justice which enjoins criminal investi- 
gators fully to advise suspects of their 
constitutional and statutory rights.'* 
Judges Latimer and Ferguson, then, 


The Court of Military Appeals 


preach two divergent techniques for 
bringing. military justice of age.1§ 
Judge Latimer tacitly holds that a 
system treated judicially as though 
mature will grow into the mold. Judge 
Ferguson, perhaps motivated by a fear 
that forfeited life and liberty will be 
the price of his brother’s approach, 
adopts the role of a stern parent who 
teaches responsibility with frequent 
scoldings and applications of the judi- 
cial rod. Blending the best of these 
two schools is the Chief Judge. From 
what would prove an ineffective two- 
judge court Chief Judge Quinn mobi- 
lizes a versatile three-judge court; in 
so doing he manifests a realization that 
with the title “Chief” goes an added 
responsibility for leadership. Chief 
Judge Quinn is admirably equipped to 
channel the energies of his court. His 
product is a tribunal whose opinions 
should come increasingly to guide 
courts not only in its own jurisdictional 
pyramid but throughout the land. 





13. See, e.g., United States v. Turner, 9 U.S.C. 
M.A. 124, 25 C.M.R. 386 (1958). 

14. For example, in response to a penetrating 
remark by Judge Ferguson a Government at- 
torney once said, “‘Your Honor, the law officer 
{military trial judge] was between the devil 
and the deep blue sea.” * Countered the Judge, 
“Which did he choose?’ 

5. See United Steles v. Mason, 8 U.S.C.M.A. 

-M.R. 138 pg A United one v. 

Renton, 8 U.S.C.M.A. 697 (988) 
6. E.g., United States v. y bo eel 

M.A. 233, 24 C.M.R. 43, 51 (1957) (dissent): Bui 





see United States v. Dyche, 8 U.S.C.M.A. 430, 
24 C.M.R. 240 (1957). 

17. EQ. Vonet. rates v. Nowling, 9 U.S.C. 
M.A. 00, 25 C.M.R. 362 (1958). 


18. Psy pedo ny ‘each men borrows a page 
— the other’ . book. : es ie —_yS in- 

ct a vigorous tongue-la g upon the Gov- 
po me nited States v. Kennedy, 8 
U.S.C.M.A. 251, 24 C.M.R. 61 (1957)); ‘Judge 
Fer, —— — — known to lodge broad dis- 
cre’ oer pe ers at the re Og a & 
United tates . ee 9 US.C 
C.M.R. 346 (1958) ) 
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D ELAY IN THE COURT. By Hans 
Zeisel, Harry Kalven, Jr., and Bernard 
Buchholz. Boston: Little, Brown and 
Company. 1959. $7.00. 

The care and thoroughness whica 
are the hallmarks of this study are 
attested to by the bibliography, the 
scholarship of the authors and by the 
testimony of those with whom the au- 
thors consulted in the course of the 
study. The product is a work of sig- 
nificance in court administration. 

The study had its genesis in the Uni- 
versity of Chicago Jury Project. The 
charge had been made that the jury 
system was a cause, if not the cause, of 
court delay. In the course of its in- 
quiry, the project became interested in 
court delay and, in time, the authors 
found themselves engaged in a particu- 
lar study of that ancient phenomenon 
which lingers to plague and dismay the 
legal world. 

Delay, of course, is a relative term. 
What is considered delay in one juris- 
diction could, if applied to another, be 
seized upon as an indication of cur- 
rency. Different courts with differing 
procedures do not readily lend them- 
selves to valid comparison. 

Although the authors regret the lack 
of data for a comparative study, to this 
reader a virtue of this study is that it 
concentrates upon one court only, the 
Supreme Court in New York County. 
It should be added, lest any feelings be 
outraged, that the concentration is not 
a critical one, but objective and clini- 
cal. The single object treatment pro- 
vides both an analysis of the New York 
County situation and a program for 
analysis of other courts. 

The structure of the book is precise 
and orderly. One suggestion, however, 
is in order. As an appendix, there is 
included a summary of the manner in 
which suits are processed in the court. 
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This would serve the reader better if it 
preceded the study. The authors state 
the problem of delay in terms of the 
anatomy of the workload, the measure- 
ment of delay and the magnitude of 
the task of removing the delay. Delay 
properly measured, say the authors, 
reveals itself to be within the reach of 
practical solution. Recognizing the fact 
that additional judges can cure delay, 
attention is directed to other possible 
means of achieving the same result. 


Reduction in trial time is considered. 
Although it is found that the average 
bench trial is some 40 per cent shorter 
than a jury trial, the authors also find 
that “if the extreme remedy of total 
abolition of jury trial in personal in- 
jury cases were adopted, the saving in 
the New York Court would be the 
equivalent of about 1.6 judges per 
year.” In other words, the addition of 
1.6 judges per year “would have the 
same impact upon the delay problem 
as the abolition of a basic institution”. 
Moreover, as the study points out, 
abolition of personal injury jury trials 
is a remedy not easily available what- 
ever the problems of court delay. 


Waiver of jury trials as a factor in 
reducing delay is advanced but, pri- 
marily because of the difference in 
bench and jury verdicts, little hope is 
held for any increase in the waiver 
ratio. Acceleration of the jury trial as a 
factor in reducing delay is submitted 
as a possibility that has received too 
little attention. This possibility, how- 
ever, as the authors readily admit, par- 
takes of considerations which go be- 
yond the problem of delay. Should the 
trial judge become a participant in the 
proceedings or content himself with 
the role of arbiter only? How to cor- 
relate the best features of the expedi- 
tious judge with those of his slower 
associate? What is the norm of an 
expeditious jury trial? 


Settlement is a salutary process un. 
der most circumstances. In a heavily 
burdened court, it is almost a prereq- 
uisite to survival. The authors consider 
the effect of delay upon the settlement 
ratio and four proposals for affecting 
that ratio, i.e., use of the impartial 
medical expert, changing the rules of 
damages as to interest prior to verdict, 
use of pretrial, and the certificate of 
readiness. 

The popular notion that delay in. 
creases the settlement ratio is not neces- 
sarily a valid one, unless the delay is 
of extreme magnitude which is not the 
situation in the court studied. By a 
parity of reasoning, therefore, removal 
of the delay in the court would not, in 
and of itself, increase the number of 
cases reaching trial. 

It has been estimated that personal 
injury cases constitute about 80 per 
cent of the litigation in the courts of 
this country.! If this fact is coupled 
with the additional premise, with which 
trial lawyers and judges will agree, 
that controversy over the nature and 
extent of injuries is a major considera- 
tion in most personal injury cases, it 
must follow that correct answers to 
medical inquiries and reduction of time 
spent on medical inquiry will be a 
significant contribution to the course 
of expeditious justice. This is what the 
impartial medical expert provides. Pio- 
neered in a systematic way by the New 
York Court, it is attracting attention 
elsewhere. Baltimore has a_ similar 
system; Los Angeles is interested in its 
possibilities; it was a featured topic at 
the recent American Bar Association 
Annual Meeting in Miami Beach. While 
not yet wholly convinced of its eff- 
ciency, the authors note that it has 
resulted in “a considerable reduction 
in the proportion of cases going to 
trial, from 30% to 24%”. 

In most jurisdictions interest pay- 
ment on an award in a personal injury 
action runs only from the date of 
award until actual payment. Whether 
a change in this common law rule will 
affect the settlement ratio is a much 
bruited matter. It is again explored 


— 





1. David W. Peck, Court Organization and 
Procedures To Meet The Needs of Modern Soci- 
ety (Reprint from the Inprana Law JovuRNAL, 
Winter, 1958), page 15. 
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by the authors more as an exercise in 
theoretical economics than as a poten- 
tial for inducing settlements. The con- 
clusion: changes in the interest rules 
will serve simply to change the amount 
of the settlement, but will not affect its 
frequency. 


Reservations are expressed about 
pretrial as it affects the settlement ratio. 
First, does pretrial bring about the 
settlement of cases that would other- 
wise not be settled? Second, pretrial 
uses judge power that could otherwise 
be used directly in the trial of cases. 
Against these reservations should be 
balanced the conclusions of the former 
Presiding Justice of the Appellate Di- 
vision, David W. Peck: “The immense 
value of the pretrial conference as a 
method of settling cases, avoiding trials 
and relieving congestion has been dem- 
onstrated wherever it has been earnest- 
ly employed. It would be fair to say 
that without pretrial conferences the 
administration of justice would have 
broken down in some localities. I know 
that is true in the City of New York. 
The dispositions effected by pretrial 
conferences have literally saved the 
court system.”2 


In their analysis of the certificate of 
readiness (a procedure that requires, 
before a suit is officially filed, certifica- 
tion by counsel that several preliminary 
steps, including discussion of settle- 
ment, have taken place) the authors 
find that its impact on personal injury 
suits has been a temporary one but 
that it has had a permanent effect on 
the general commercial calendar which 
condition, in turn, has increased the 
trial time available for personal injury 
cases. Without injecting a personal 
note, the writer has recently sought an 
evaluation of the “readiness rule” as it 
is operative in the State of New Yorks 
The consensus of the trial judges was 
that the rule is a desirable one which 
places a measure of responsibility upon 
the Bar, affords a greater degree of 
calendar control and is conducive to 
settlements in the pretrial stage. 

Another possible solution to the 
problem of delay is fuller utilization of 
court time, More court days per year, 
more court hours per day, enlargement 
of the trial Bar, leveling the calendar 
(as between the personal injury jury 





calendar which is delayed and the other 
calendars which are up-to-date), addi- 
tional judges, or in lieu thereof audi- 
tors or masters, are among the possi- 
bilities considered. They are not novel 
and, in New York, have been consid- 
ered from time to time as means of 
ameliorating delay. It will suffice to 
say that each has elements of the con- 
troversial about it. Their inclusion in 
the report is additional evidence of the 
thoroughness of the authors. 

As a postscript to the study of delay 
on a single court system, a chapter is 
included dealing with “related” prob- 
lems. This includes a consideration of 
claim consciousness, the desirability of 
controlled legal experiments, forecast- 
ing of workloads of court, application 
of the study to other courts. This may 
well be the most valuable part of the 
study insofar as those outside New 
York are concerned. 


There may be some who will say that 
the study contains a surplus of statisti- 
cal data and tables which tend to inter- 
rupt the continuity of the text. Others 
may say that there is too great reliance 
upon statistical data and not enough 
emphasis upon the experience or knowl- 
edge of the trial judges to prove or 
disprove a theory. Still others may 
complain that while a serious problem 
is posed, the conceded solution, addi- 
tional judges, is subordinated to a 
consideration of alternative remedies 
which may or may not solve the prob- 
lem. These are matters of style, method 
and approach which should not be 
summarily discounted. 


This is a case study designed, in 
over-all effect, as a primer, a hornhook, 
for combatting delay in the courts. 
While its primary appeal will be to 
judges and lawyers directly concerned 
with the administration of justice, the 
social scientist will find the book valu- 
able for its searching analysis of a 
serious problem of our time. All can 
read it with profit. 


Tuomas F. McCoy 
New York, New York 





2. Peck, Court ORGANIZATION AND PROCEDURES, 
page 13. 
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Ciose CORPORATIONS: LAW 
AND PRACTICE. By F. Hodge O'Neal. 
Chicago: Callaghan & Company. 1958. 
$30. Two volumes. Pages xx, 369 and 
vii, 437. 

The close corporatién is one in 
which there is substantial identity of 
management and ownership. This defi- 
nition thus embraces a very large pro- 
portion both of all corporations and 
of those within the range of the cor- 
porate practice of most lawyers. The 
close corporation is sometimes referred 
to as an incorporated partnership, in 
which the participants aim to enjoy 
partnership rights among themselves 
while gaining the advantages of incor- 
poration. The author exhibits the great 
versatility of the corporate form, and 
examines, with comprehensive con- 
sideration of the cases, the methods by 
which it can be adapted to the desires 
of the enterprisers. He discusses spe- 
cial stock provisions, optional clauses 
in the articles, by-law provisions, vot- 
ing trusts and voting agreements. He 
considers also the problems of dissen- 
sion, deadlock and dissolution, for 
modification of the conventional cor- 
porate usages are not without pitfalls. 
There are one hundred pages of sug- 
gestive forms. As the only work deal- 
ing specifically with the close corpora- 
tion, this book is practically a neces 
sity to the practitioner. 

James F. SPoERRI 
Chicago, Illinois 


Cases AND MATERIALS ON 
CORPORATIONS. By Baker and Cary. 
Brooklyn, New York: The Foundation 
Press. 1959. $14.00. Pages 1562, plus 
appendices. 

It is unusual to direct the attention 
of a practicing lawyer to a casebook, 
but the revision by Ralph J. Baker of 
Harvard and William L. Cary of 
Columbia of the long respected Dodd 
and Baker Cases and Materials on 
Corporations merits that notice. While 
intended primarily for student use, the 
more than 1,600-page volume is filled 
with a wealth of background informa- 
tion in the form of summaries called 
“notes” (which should be distinguished 
from footnotes); and the index and 
Analytical Table of Contents make the 
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notes readily accessible. They cover 
many phases of corporation law of 
importance to the active practitioner, 
and convert the volume into a useful 
reference book. Furthermore, the re- 
search is recent, well done and hence 
valuable. 

The volume is a good addition to a 
lawyer’s library. 

GrorcE C. SEWARD 

New York, New York 


Conrucr OF LAWS. By Albert 
A. Ehrenzweig. St. Paul: West Publish- 
ing Company. 1959. $6.00. Pages 
xxxiv, 367. 

Conflict of laws has been a battle- 
ground since the 1920’s. The attack on 
the old order has won almost every- 
where in the law schools and largely 
in the courts. With the overthrow of 
power and vested rights as guides there 
is need, as Judge Traynor has said, for 
principles to serve “as the basis of a 
new and realistic system of conflict of 
laws”.! Professor Ehrenzweig here of- 
fers his principles. 

The book deals with tribunals and 
parties, leaving the applicable law to a 
later volume. After a general introduc- 
tion the first chapter treats of the neces- 
sary bases of the forum’s own jurisdic- 
tion. Clearly the bases of judicial juris- 
diction are moving away from the 
conception of power over the defendant 
toward fairness to both parties as to 
the place of trial. The movement has 
gone so far that the complex elements 
of jurisdiction may perhaps be unified, 
as the author urges, into a law of 
jurisdictional competency in the con- 
venient forum. 

The first chapter deals also with the 
capacity of parties to actions, both 
standing to sue (“active capacity”) 
and standing to be sued (“passive 
capacity”). Capacity has been handled 
badly in our law. The courts have been 
hampered by the idea that “artificial 
persons”, as corporations and repre- 
sentatives of estates, are necessarily 
confined to the state of their creation. 
‘he Supreme Court of the United 
States will soon re-examinie, I feel sure, 
its decisions on the subject. The au- 
thor’s critical discussion will aid the 
much needed reconsideration of the 


field. 
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The second chapter covers recogni- 
tion of foreign judgments. It treats of 
the jurisdiction of the foreign tribunal 
and also of the requirements of recog- 
nition and the modes and scope of 
effect. 

The third chapter deals with juris- 
diction and judgments in family law— 
divorce and annulment, custody and 
support. The discussion of custody is 
especially fine, the best to be found in 
any book. The divorce sections begin 
with a criticism of the conception of 
divorce proceedings as necessarily ad- 
versary. They deal with local jurisdic- 
tion, with divorces granted in other 
nations and with interstate divorce. On 
the last the book outlines the uneasy 
compromise the Supreme Court has 
reached between the power of a court 
readily to end the personal bond of the 
spouses and its inability to terminate 
economic obligations without personal 
jurisdiction over both parties. 


The book has some marked charac- 
teristics throughout. One is unrelenting 
opposition to the Restatement of Con- 
flict of Laws, an opposition carried 
over to the Restatement Revised still in 
the drafting stage. Another is a sharp 
distinction between “local jurisdiction” 
(may, will, must this court take juris- 
diction?) and “international and inter- 
state jurisdiction” (did the foreign 
court rendering the judgment now in 
question have jurisdiction?) A third 
is the use of civil law analogies to en- 
lighten consideration of common law 
problems. The latter characteristic is 
especially helpful in these times when 
in increasing measure we have to find 
methods of adjustment to legal institu- 
tions strange to our common law sys- 
tem. Yet another mark of the book is 
insistence on the difference between 
interstate and international conflicts. 


All workers in conflicts will derive 
much aid from this vigorously written 
book. Some may see things to doubt. 
I question, for example, the overstress, 
as I see it, on the differences between 
interstate and international conflicts. 
There are differences, of course, in the 
authoritative sources of command. The 
constitutional clauses on full faith and 
credit and privileges and immunities 
apply only interstate, treaties do not 
apply interstate, and the due process 


clauses cannot reach within a foreign 
nation. More fundamental than these 
formal sources are the policies which 
they are to carry out and which, in. 
deed, are Professor Ehrenzweig’s main 
concern. It may be that the policies, 
and so the rules, are similar in much 
of the two areas. Consider three paral- 
lel San Francisco cases on judgments 
or contracts, one with Seattle, another 
with Vancouver, a third with Peiping. 
Surely, it would be unusual for the 
California court to treat the Vancouver 
case differently from the Seattle case. 
Almost certainly it would find the Van- 
couver case closer to the Seattle case 
than to the other international case, 
the Peiping case. Professor Philip Jes- 
sup recently urged that we maintain 
our developed principles of public in- 
ternational law among nations with 
similar ideals and standards and pro- 
ceed more warily with others.” Per- 
haps, something of the same sort may 
be carried over to private interstate 
and international law. We shall have 
to be alert to differences within the 
international area no less than to dif- 
ferences between interstate and inter- 
national cases. With this Professor 
Ehrenzweig would probably agree.* 
His stress on the different character of 
international conflicts, even if it be 
overstress, is still helpful in directing 
needed consideration to a neglected 
part of the subject. 
ELuiott E, CHEATHAM 


Hastings College of Law 
San Francisco, California 


Coonsraucrive TAXATION FOR 
FREE ENTERPRISE. By John R. 
Fuchs. New York: Exposition Press. 
1956. $3.00. Pages 159. 

This book by Judge John R. Fuchs, 
of Texas, is an interesting commentary 
on today’s tax system which takes us 
back to the days when the Henry 
George concepts of tax reform were 
better known than they are today. 

The book sets forth the George doc- 
trine for taxation on the basis of eco- 
nomic rental value of land. Much of 





1. Page xxxiv, Roger J. Traynor, Law and 
Social Canee ina Pomesretis ‘Society, (1956) 
U. Inu. L. For. 230, 234. 

2. Philip C. me, Use or INTERNATIONAL 
Law (1959), pages 28-29, 129. 

3. See page 19. 
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the book is taken up with the repres- 
sive effects of present taxes and the 
advocacy of a new system based on a 
“single tax” on the economic rental 
value of land without improvements. 


There is much in this book, as there 
is in the George thesis generally, that 
is based upon principles of morality 
and religion. The sincerity with which 
these concepts are presented in this 
book and the author’s belief in them 
as a solution for our present-day tax 
complexities and economic problems 
cannot be doubted. The book will be 
welcomed and read with interest and 
enthusiasm by those who have a basic 
understanding and sincere respect for 
the Henry George philosophy. For 
those who regard such a philosophy as 
that of a dreamer, and impractical un- 
der today’s conditions, the book will 
be rejected as useless. It is not likely 
that there is much of a middle ground 
between the two extreme points of view 
and certainly neither group would be 
convinced by any thoughts that might 
be presented in this review. 


However, it is somewhat refreshing 
in these days when there is a consider- 
able striving to re-examine our tax 
system to have recalled to mind a solu- 
tion which on its face offers the ad- 
vantages of simplicity, even though 
there will be considerable disagreement 
today as to its soundness or practical- 
ity. But regardless of these considera- 
tions, the George philosophy, as ex- 
pounded in this book, carries a mes- 
sage in terms of the continuing need 
to strive for a system of taxation which 
must not only provide the Government 
with necessary revenue, but which will 
enable the people to apply their initi- 
ative and industry fruitfully and main- 
tain their incentives. No tax proposal 
which has these objectives can be sum- 
marily rejected, even though there may 
be reasons to disagree with the possi- 
bilities of its practical application. 

Students of taxation will recognize 
in this book a restatement of a philos- 
ophy looking toward simplification and 
equity in our tax system. It is refresh- 
ing at least that some believe the ac- 
complishment of such principles may 
still be possible. 


NorMaN A. SUGARMAN 
(leveland, Ohio 





Law AND TACTICS IN JURY 
TRIALS (Encyclopedic Edition, Four 
Volumes). By Francis X. Busch. In- 
dianapolis: The Bobbs-Merrill Com- 
pany. Inc. 1959. Pre-publication price, 
$90.00. 


A decade ago the author compiled a 
one-volume edition. He believes we 
are “traveling toward a separation of 
the bar on the English pattern—bar- 
risters and solicitors”. In our Ameri- 
can parlance we classify them “trial 
lawyers” and “office lawyers”. Trial 
work is fast becoming as specialized in 
the practice of law as surgery in the 
medical profession. The new encyclo- 
pedic edition has been greatly expand- 
ed and the four volumes (each contain- 
ing over nine hundred pages) contains 
many additional chapters, and new and 
modern sections covering such topics 
as summary judgments, the use of real 
and demonstrative evidence, pretrial 
discovery, investigation in preparing 
for trial, practice and procedure under 
the federal rules, the state rules, dam- 
ages, opinions, opinion and expert 
testimony and both direct and cross- 
Both civil 
and criminal law and tactics are dis- 
cussed and analyzed. 


examination of witnesses. 


In the early work leading cases were 
cited but in this new enlarged edition 
the annotations are most important. 
Authorities are cited on every impor- 
tant item of trial practice from each 
state and the federal circuits. In a 
majority of the cases cited, we find that 
they are followed by explanatory paren- 
thesis from which you may determine, 
without going to the case itself, whether 
it is similar or analogous to the prob- 
lem at hand. If a state has only a few 
cases on a given point, they are all 
cited in the exhaustive annotations. In 
states where there are a great many 
cases, for example, as on excessive 
damages for personal injuries, the au- 
thor’s plan is to give the leading early 
citation, modifying cases if they exist 
and follow this with the latest pro- 
nouncement of the court. To illustrate 
the exhaustive treatment of these an- 
notations—Chapter 3, “Nature and 
Extent of the Right of Jury Trial”, be- 
gins on page 44 and continues through 
page 413 of Volume One. At least 80 
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per cent of the space is devoted to 
annotations. 

With the expansion of administrative 
agencies a few years ago, it seemed 
that hard-fought litigation was losing 
its ancient appeal to many members of 
our profession. Today trial work is 
most attractive. More insurance com- 
panies wish to have their cases liti- 
gated rather than amicably paying un- 
reasonable settlements, especially in 
localities where their defense counsel 
are outstanding and successful. This 
work presents a great storehouse of 
cases tried in the past and presents an 
authoritative guidepost for your litiga- 
tion in the future. This comprehensive 
thesis will certainly show you how to 
become more proficient in your every- 
day litigation. 

Judge Rossman observed in his fore- 
word, “Note has been taken of the fact 
that counsel are often unevenly 
matched. The administration of jus- 
tice demands that the wide margin 
which separates the capable from the 
unskilled be reduced. A study by an 
industrious attorney of the methods 
employed by successful trial attorneys 
will enable him to narrow the margin. 
When a capable attorney who has 
served efiectively as law teacher and 
over the years has represented success- 
fully clients in important litigation, 
devotes the later years of his life to 
the formulation of the rules which de- 
termine the outcome of litigation, he is 
indeed an amicus curiae.” 

Certainly you will be better fortified 
for trial if you reserve a space on your 
library shelf for this outstanding four- 
volume panacea for all types of liti- 
gation. 

Gisson WITHERSPOON 
Meridian, Mississippi 


Lnsustice THE REGIME. /nvesti- 
gating Committee of Free /urists in 
West Berlin, Verlag fiir Internationalen 
Kulturaustausch. Berlin-Zehlendorf- 
West. 1954-1958. (English translation, 
no stated price.) Pages 196. 

This is the third volume of a series 
of East Germany Communist docu- 
ments selected and published in West 
Berlin by the Investigating Committee 
of Free Jurists, a private unit of anti- 
Communist refugee lawyers, to illus- 
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trate the legal institutions and practice 
of the Soviet satellite. The masters of 
East Germany as the architects and 
practitioners of the new order of 
“social justice” speak for themselves in 
their own words in these pages. 

“Permission by the public prosecu- 
tor’s office for defense counsel to per- 
use the records is in accordance with 
instructions from the Public Prosecutor- 
General of the German Democratic Re- 
public inadmissible and must not be 
given on any account in cases of this 
type.” (Circular Order, Department 3, 
Ministry of Justice, East Berlin, Febru- 
ary, 1951.) 

“The Land Administration of the 
Federal Land [state of] Saxony de- 
cides on claims made with the object of 
securing return of objects or compen- 
sation or indemnification in connection 
with measures which have been taken 
by authorities, municipalities or com- 
munities in Federal Land [state of] 
Saxony in carrying out their public 
duties. There is no recourse to law.” 
(Ordinance, Dresden, May, 1946.) 

These first two quotations are from 
an earlier volume bearing the same title 
of Injustice the Regime, published in 
1952 by the Federal Ministry for All- 
German Affairs of the West German 
(Bonn) Government.! 

. [T]here is no State and no Law 
‘per se’. Every state is a class state, 
and this applies to Law also—not only 
as regards the ‘contents’, but the ‘form’ 
also. For the form is the realization 
of the contents.” (Professor Dr. Polak: 
The Creative Role of the Broad Masses 
and the State, East Berlin, 1957.) 

This last quotation is from the vol- 
ume under review, the third in this 
series.” 

Most American lawyers know little 
or nothing of Communist law beyond 
the necessarily limited journalistic re- 
ports in Western newspapers and maga- 
zine articles. This 1958 collection of 
Communist Germany legal documents 
offers the opportunity to become ac- 
qiainted, in one lesson—not so easy, 
to be sure, but nevertheless recom- 
mended. This volume reprints in Eng- 
lish translation 126 documents of re- 
cent years, chiefly 1956-1958, of the 
408 documents in the German original. 
Two thirds of these are statutes, ad- 
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ministrative regulations, court and 
agency judgments, orders and rulings 
of the East German Communist na- 
tional government, bureaus and munic- 
ipalities. The collection also includes 
extracts from speeches and articles of 
East German government officials and 
leaders, a number of refugees’ affidavits 
and a few miscellaneous pieces from 
the same general source. 


The selecting editors have divided 
the collection into the general group- 
ings of “Constitutional and Adminis- 
trative Law”, “Courts, Constitution and 
Bar”, “Criminal Law”. These are fur- 
ther broken down in considerable de- 
tail of category in the table of contents, 
which enables the reader, notwithstand- 
ing the absence of any index, to find 
his way readily. Each group of docu- 
ments related by subject matter is pre- 
ceded by a brief explanatory note of 
the editors, which is no more than a 
guide to the following substance of 
original source material. Unfortunately, 
the English text is marred by transla- 
tion so awkward as seriously, in some 
spots, to blur the precise meaning of 
the original phrase and by some mis- 
spellings and the use of actually wrong 
words. These defects, however, do not 
impair the self-revealing value of the 
documentation or distort its significance 
in the perspective of “Communist Jus- 
tice”.8 

Some of the documents here repro- 
duced, such as statutes, are general and 
public in nature; others were origin- 
ally private and ad hoc, and a few were 
official and highly confidential. The 
names of the German Democratic Re- 
public President Pieck, of the Minister 
of Justice Hilda Benjamin, of the 
Minister of Interior Affairs and Chief 
of the German People’s Police Maron, 
appear as the official source of particu- 
lar writings. Likewise, the names of 
department and bureau heads and 
judges are attached to their several 
products. Indictments, judgments and 
individual rulings give only the initials 
of the accused or the applicant. With 
few exceptions each document is dated 
and identifies the specific governmental 
origin or unit concerned. 

Several Western legal writers who 
are competent in Soviet law, as this 
reviewer is not, have noted a gradual 


if still only partial relaxation of some 
features of the harshness which domi- 
nated the Coomunist legal structure in 
Russia until after the death of Stalin. 
Comparison of the present East Ger. 
man volume of 1958 documents with 
the earlier collection of this series re. 
veals, however, no perceptible change 
from the 1946-1952 period. The present 
regime is as sternly intolerant as a 
decade ago in repression of liberties, 
as severe in the punishments imposed, 
That the dominated German satellite 
should remain so inflexible may be 
due in part to the continuing attempt 
by its regime to diminish the constant 
flow of refugees through the escape 
gate of West Berlin, in other part to 
the apparently irrepressible survival 
among a deeply discontented people of 
some democratic traditions from the 
pre-Hitler years. 

Illustrative examples from these late 
documents, in fair context, may prompt 
readers to take the cold bath of them- 
selves looking into the book.* They are 
here warned that the general argu- 
mentation of the official pieces is the 
sterile stereotype of “Marxism-Lenin- 
ism” and the prose is dreary beyond 
redemption by any skilled translator. 
The substance of the official pronounce- 
ments, however, and the “reasons” re- 
cited at some length in these repre- 
sentative court judgments furnish the 
compensating reward of startling con- 
trast to what we in the West know of 
justice under law measured by common 
standards of free world societies. 

Document No. 65 (1956), a “Dis- 
position for Political Indoctrination . .. 
of the State Organs of the State of 
Workers and Peasants”, published by 
the Ministry of Justice and Public 
Prosecutor-General, reaches the conclu- 
sion that “All organs of justice are 
incorporated with their tasks in the 
system of the state of the German 
Democratic Republic. They are re- 
sponsible for their work to the citizens 
and peasants through the people’s rep- 
resentations [representatives ? ] and ac- 
cordingly, in doing their work, have to 





1. Page 11; pee i 7.) in Germ: any, 
Greve-Druck, Berlin, $ 
Document No. 17, cant from STATE AND 
Law IN THE LIGHT OF THE GREAT OCTOBER 
3. Cf. generally, Kelsen, THEORY OF Commv- 
—_ aw, ance, | 1955. 
ffice of the Reboony of the 
Federal” "Republic of (West) Germany in Wash- 
ington, has available a limited  cmnber of 


copies, on request to it, free of charge. 
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safeguard the party interests of the 
working people.” 

The “Scheme of the Circuit Commit- 
tee of the National Front for the prep- 
aration of jurymen elections for the 
circuit courts”. to take place in Febru- 
ary-March, 1958, states: “It is evident 
that only such persons are qualified to 
be jurymen as possess the necessary 
political and social experience and 
work actively at our socialist order of 
society” (Document No. 71). We may 
surmise that the dye of jurors thus 
selected will be of the deepest hue. 

Judges enjoy the enlightening ad- 
vantage of constant instruction from 
the “operative staff guiding the courts” 
under orders from the Minister of Jus- 
tice Frau Benjamin. She writes (Docu- 
ment No. 72, 1954): “The instructor 
is the carrier of everything new with 
which the judges have to be made 
acquainted. He is their help and 
political advisor. He must be the first 
to understand each new stage of the 
development of our policy, state and 
law, in order that he may transmit 
them properly.” 

The learned jurist Martin Spranger, 
a department head in the Ministry of 
Justice, criticizes a local court “direc- 
tor” in that he “... forgets above all 
to direct his large court in a politically 
correct manner” (Document No. 74, 


1958). 


One N. is indicted for having sent 
his son to a high school in West Berlin 
in violation of the Education Law 
which requires “a true democratic edu- 
cation by our democratic schools”. 
The misguided N. had provided or per- 
mitted his son to obtain “comics and 
other inferior literature ... apt to dis- 
interest juveniles in vital problems of 
Germany and to prepare them for new 
wars” (Document No. 50, 1955). Frau 
H. J. was sentenced to one year’s im- 
prisonment for endeavoring to send 
her son to school in West Berlin and 
uttering “slanderous statements against 
a state institution of the German Demo- 
cratic Republic” (Document No. 51, 
1955). 

Dr. N. N., a middle-aged lawyer, 
flirted with the idea of settling in West 
Berlin and refused to join the local 
East German lawyers collective; he 
was sentenced in 1954 to four years’ 


imprisonment, his wife to three and a 
half years and their property was for- 
feited to the state (Document No. 81, 
undated). Members of the lawyers 
collective are subject to the constant 
“revision” of their professional work 
by the Central Committee for Revisions 
and are required to submit to the 
board and branch managers of the col- 
lectives “all documents”—which would 
seem to include papers within the 
client-attorney relationship (Document 
No. 88, 1957). 

An actual ballot for the election of 
candidates of an electoral district in 
Dresden is reproduced as Document 
No. 14 (undated); it lists only the 
representatives of the “National Front 
of Democratic Germany”. “Top Secret 
Instruction No. 1” from the Chief of 
the German People’s Police states in 
detail the aims and standards for the 
recruiting and appointment of “confi- 
dential persons of the section chiefs” 
(Document No. 17, 1955). Here is the 
text of an official denial of application 
to move to West Germany (Document 
No. 35, 1958), followed by confiden- 
tial instructions to police to supervise 
closely removal applicants whose peti- 
tions have been rejected (Document 
No. 37, 1958). Document No. 28, an 
affidavit by a former East German 
postal employee, February, 1958, de- 
scribes in detail how letters of sus- 
pected contents are opened by press 
and postal censors, followed by a list 
of the “48 mail censuring offices of 
the State Security Service in the Soviet 
Zone of Germany” (Document No. 29, 
1958) . 

One turns for relief from the turgid 
pages of this collective self-indictment 
to the fresher atmosphere of familiar 
practice and speculative ideas. 

Action of debt in the Mayor’s Court 
of the City of London.® The year is 
1701. “...[A]Jnd the record says that 
the Mayor and commonalty of London 
came before that court, that is, the 
Mayor and Commonalty came before 
the Mayor and aldermen; so that the 
Mayor is both judge and party, a thing 
against natural justice...” 

A modern legal philosopher writes: 

“And, indeed, I do not know, and I 
cannot say what justice is, the absolute 
justice for which mankind is longing. 
I must acquiesce in a relative justice 
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and J can only say what justice is 
to me.” 
The search continues—not in East 
Berlin. 
ERNEST ANGELL 
New York, New York 


The LAW OF MOBILE HOMES. 
By Barnet Hodes and G, Gale Robert- 
son. Chicago, Illinois: Commerce 
Clearing House. 1957. $14.75. Pages 
464. 

The growth of the mobile home or 
house trailer industry in the last 
twenty-five years has been phenomenal. 
Total retail sales of house trailers have 
sky-rocketed from a little over a million 
dollars in 1930 to five hundred million 
dollars in 1956. The number of Amer- 
icans living in mobile homes has dou- 
bled since 1951 and now totals over 
three million persons. These mobile 
homes are predominantly located on a 
semi-permanent basis on private lots 
and in over twelve thousand trailer 
parks. The people who dwell in them 
are no longer vacationers but are 
skilled workers and their families (68 
per cent), servicemen and their fam- 
ilies (25 per cent), and retired couples 
who are making trailers their perma- 
nent homes. The mobile home dweller 
is becoming less inclined to move his 
home unless required to do so by a 
relocation of his job or other pressing 
reasons which would cause him to 
move regardless of his type of home. 

The high incidence of mobile homes 
as a permanent type of housing has 
created problems of health, sanitation 
and public safety. The children living 
in such homes must attend schools; 
there must be an adequate supply of 
pure water, disposal of sewage and 
refuse, and protection against undue 
risk of fire and contagious disease. At- 
tempts to solve the social and economic 
problems engendered by the mobile 
home mode of living have produced a 
considerable amount of regulatory leg- 
islation and case law. 

This book is an attempt to collect ihe 
statutory and case law applicable to all 
the aspects of mobile home living. At 
the present time in the standard re- 

(Continued on page 1207) 


5. City of London v. Wood, Before Commis- 
sioners, on Error (12 Modern 669). 

6. Kelsen, Wuat Is Justice, University of 
California Press, 1957, page 24. 
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Commerce... 
negligent towage 


Southwestern Sugar and Molasses 
Co., Inc. v. River Terminals Corpora- 
tion, 360 U. S. 411, 3 L. ed. 2d 1334, 
79 S. Ct. 1210, 27 U. S. Law Week 
4456. (No. 155, decided June 22, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Fifth Circuit. Remanded with instruc- 
tions, 


This was an action for damages for 
the loss of cargo and for expenses oc- 
casioned when a barge sank in thirty 
feet of water at a Texas City, Texas, 
dock. The petitioner filed a libel against 
respondent, alleging that the losses 
were the result of respondent’s negli- 
gence in navigation or management 
of the tow. The District Court granted 
an interlocutory decree in petitioner’s 
favor. The resj:ondent appealed, urging 
four grounds of error. The Court of 
Appeals did not consider any of the 
first three grounds, although, if sus- 
tained, they would have disposed of the 
case. Instead, the Court of Appeals 
turned its attention to respondent’s 
argument that the District Court erred 
in holding invalid certain provisions 
of tariffs filed with the Interstate Com- 
merce Commission which released it 
from liability for negligence. The Court 
of Appeals concluded that it was bound 
to give effect to the tariff, incorporated 
by reference in the bill of lading, un- 
less the Commission reached a con- 
trary conclusion. Accordingly, the 
Court of Appeals reversed the judg- 
ment of the District Court in order to 
afford the petitioner an opportunity to 
test the validity of the tariff before 
the 'Commission. Petitioner then filed 
for certiorari. 


Mr. Justice HARLAN delivered the 
opinion of the Court. The peti- 
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tioner relied upon Bisso v. Inland 
Waterways Corporation, 349 U. S. 85, 
which held invalid as a matter of 
public policy a clause in a private tow- 
age contract that purported to excul- 
pate a tug from liability for its neg- 
ligence. The Court distinguished the 
Bisso case, however, noting that the 
contract in that case was one over 
which the I.C.C. had no control. It 
might be, the Court said, that the tariff 
here was computed on the understand- 
ing that the exculpatory clause would 
relieve the towboat owner of the neces- 
sity of insuring himself and that the 
rate was a reasonable one so computed. 

However the Court thought that 
proper judicial administration should 
have led the Court of Appeals to con- 
sider the other three grounds of error 
cited by the respondent in its appeal. 
Accordingly, it remanded the case to 
the Court of Appeals with instructions 
to pass upon those three assignments 
of error, with the further direction, 
should resolution of those issues not 
dispose of the case, to remand to the 
District Court with instructions to hold 
it in abeyance while the parties sought 
the views of the I.C.C, as to the validity 
of the exculpatory clause. 

The Curer Justice, Mr. Justice 
BLACK and Mr. Justice Doucas noted 
that they believed that the rule an- 
nounced in Bisso should not be changed 
and that they would therefore have 
reversed the judgment. 


The case was argued by Amos L. 
Ponder, Jr., for petitioner and by 
Selim B. Lemle for respondent. 


Contempt... 
legislative investigations 
Raley v. Ohio, Morgan v. Ohio, 360 
U. S. 423, 3 L. ed. 2d 1344, 79 S. Ct. 
1257, 27 U. S. Law Week 4450. (Nos. 
175 and 463, decided June 22, 1959.) 
On appeals from the Supreme Court 


George Rossman 
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of Ohio. Reversed in part and affirmed 
in pari. 

The appellants were convicted of 
contempt after they refused to answer 
questions asked by the Un-American 
Activities Commission of the State of 
Ohio. In each case, the appellants re- 
lied upon the privilege against self- 
incrimination. The Ohio Supreme 
Court held, however, that the privilege 
was not available to them because there 
was an Ohio immunity statute to pro- 
tect them from prosecution. 

The Court’s opinion was delivered 
by Mr. Justice BRENNAN. The Court 
reversed the convictions of three of the 
four appellants on the ground that the 
Commission had informed them of 
their right to assert the privilege 
against self-incrimination and had not 
mentioned the existence of the immu- 
nity statute. In most cases, the Com- 
mission had not pressed the question- 
ing once the privilege was claimed. To 
affirm the convictions would be to sanc- 
tion “an indefensible sort of entrap- 
ment by the State”, the Court held. 

With Mr. Justice Stewart disquali- 
fying himself from participation in 
the case, the Court divided evenly upon 
the conviction of one of the appellants, 
Stern, and his conviction was there- 
fore upheld. Stern had refused to give 
his eddress even after the Commission 
had directed him to answer, apparent- 
ly on the theory that the answer could 
not be incriminatory. Four members 
of the Court felt that Stern’s conviction 
violated due process just as much as 
the other convictions—he was as much 
“entrapped” as the rest. 

Mr. Justice CLARK, joined by Mr. 
Justice FRANKFURTER, Mr. Justice 
HARLAN and Mr. Justice WHITTAKER, 
argued that there was no entrapment 
of Stern since the privilege could not 
have been available as to the question 
about his address regardless of the 
immunity statute. And, unlike the other 
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appellants, Stern had been specifically 
ordered to answer that question. 

The Court also faced a jurisdiction- 
al problem with these cases since there 
was no showing that the appellants 
had made an explicit attack upon the 
constitutionality of the Ohio statutes 
in the state courts. The Court reached 
the merits of the cases after denying 
the appeals and considering the appeal 
papers as petitions for certiorari. 

The cases were argued by Morse 
Johnson, Thelma C. Furry and Ann 
Fagan Ginger for appellants and by 
C. Watson Hover, Carl B. Rubin and 
Earl W. Allison for appellees. 


Eminent domain... 
election of remedies 

United States v. 93.970 Acres of 
Land, 360 U. S. 328, 3 L. ed. 2d 1275, 
79 S. Ct. 1193, 27 U. S. Law Week 
4481. (No. 573, decided June 22, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Seventh Circuit. Reversed. 


In 1947, the United States leased an 
airport to respondent Illinois Aircraft 
Services & Sales Co. The preamble to 
the lease stated that the field was of 
strategic value and the Government re- 
tained it “in a stand-by status for post- 
war use in connection with Naval 
Aviation activities”. The lease itself 
provided that it was revocable upon 
notice in the event of a national emer- 
gency. 

In 1954, while the President’s 1950 
declaration of a national emergency 
was still in force, the Army wanted to 
use the land as a NIKE site. Notice of 
revocation of the lease was delivered 
to the respondent, which declined to 
leave the land, claiming that the Gov- 
ernment had gone beyond the authority 
granted by the lease in attempting to 
revoke it for use by the Army instead 
of the Navy. In order to obtain as 
speedy possession as possible, the Gov- 
ernment filed a complaint to condemn 
whatever possessory interest the re- 
spondent had. The District Court held 
that by suing for condemnation, the 
Government had “elected” to abandon 
its prior revocation of the lease. The 
respondent was found to have a com- 
pensable interest in the condemnation 
suit and a jury awarded a verdict for 





$25,000. The Seventh Circuit affirmed 
by a divided court. 

Speaking for the Supreme Court, 
Mr. Justice BLACK reversed. There was 
nothing in the lease, the Court held, to 
indicate that the revocation clause was 
limited by the preamble, and the Court 
could see no reason for forcing a Hob- 
son’s choice upon the Government by 
application of the doctrine of election 
of remedies. The Government should 
not “be forced to pay for property 
which it rightfully owns merely be- 
cause it attempted to avoid delays 
which the applicable laws seek to pre- 
vent” the Court declared. The Court 
also rejected the argument that, since 
the doctrine of election of remedies 
was part of Illinois law, it should be 
followed here. “. . . where essential 
interests of the Federal Government 
are concerned, federal law rules unless 
Congress chooses to make state laws 
applicable” said the Court. 


The case was argued by Ralph S. 
Spritzer for the United States and by 
Leonard R. Hartenfeld for respondent. 


Evidence... 
admissibility of 
confession 
Spano v. New York, 360 U. S. 315, 
3 L. ed. 2d 1265, 79 S. Ct. 1202, 27 
U. S. Law Week 4483. (No. 582, de- 
cided June 22, 1959.) On writ of certi- 
orari to the Court of Appeals of New 
York. Reversed. 


The decision reversed a murder con- 
viction because of the admission in 
evidence of a confession by the accused 
which the Court found to have been 
obtained in violation of the Fourteenth 
Amendment. 


Spano was accused of murdering a 
man with whom he had quarreled in a 
bar. There was one eye witness to the 
shooting and the grand jury returned 
an indictment charging first-degree 
murder. After the return of the indict- 
ment, Spano called a friend of his, 
Bruno, a rookie policeman, and in- 
formed him that he was going to give 
himself up. Bruno relayed the infor- 
mation to his superiors. The next day, 
Spano, accompanied by counsel, sur- 
rendered himself. The attorney cau- 
tioned him to answer no questions and 
left him in custody. A team of police 
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officers questioned him for eight hours, 
during: which time he refused to an- 
swer any questions. He asked to con- 
sult his lawyer, but this request was 
refused. The officer in charge arranged 
to have his friend, Bruno, play on 
Spano’s sympathies by pretending that 
his own job with the police force was 
in danger because of Spano’s call to 
him before he surrendered. Spano 
finally confessed and the confession 
was admitted at the trial with an in- 
struction to the jury to rely on it only 
if they found it voluntary. The jury 
returned a guilty verdict and the death 
sentence was imposed. 

The Supreme Court reversed in a 
unanimous opinion written by the 
CuieFr Justice. In holding that the 
confession was obtained in violation of 
the Fourteenth Amendment, the Court 
declared that Spano’s will “as over- 
borne by official pressure, fatigue and 
sympathy falsely aroused”. An indict- 
ment had already been returned, the 
Court noted, and the police were there- 
fore not trying to solve a crime. The 
police “were rather concerned pri- 
marily with securing a statement from 
defendant on which they could convict 
him”, the Court said. “The undeviating 
intent of the officers to extract a confes- 
sion from petitioner is therefore patent.” 

Mr. Justice Douc.as, joined by Mr. 
Justice BLack and Mr. Justice Bren- 
NAN, wrote a concurring opinion which 
cited as an “even more important 
ground of decision” the refusal by the 
police to aliow Spano to talk to his 
lawyer during the interrogation. The 
opinion called the interrogation a 
“kangaroo court” which denied Spano 
effective representation by counsel. 

Mr. Justice STEwarT, joined by Mr. 
Justice Douexas and Mr. Justice BREN- 
NAN, also wrote a concurring opinion, 
which argued that the absence of 
counsel when the confession was made 
was alone enough to render it inad- 
missible under the Fourteenth Amend- 
ment, 

The case was argued by Herbert S. 
Siegal for petitioner and by Irving 
Anolik for respondent. 


Evidence... 
government files 
Palermo v. United States, 360 U. S. 
343, 3 L. ed. 2d 1287, 79 S. Ct. 1217, 
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27 U. S. Law Week 4471. (No. 471, 
decided June 22, 1959.) On writ of 
certiorari to the United States Court of 
Appeals for the Second Circuit. Af- 
firmed, 


This decision gave the Court its first 
opportunity to construe 18 U.S.C. 
$3500, the so-called “Jencks” Act, the 
1957 statute passed by Congress to 
curtail some of the broader aspects of 
the Court’s decision in Jencks v. United 
States, 353 U. S. 657 (1957). That 
case held that the defense in a federal 
criminal proceeding was entitled, un- 
der certain circumstances, to obtain 
statements that had been made to gov- 
ernment agents by government wit- 
nesses. 


The case was a conviction of income 
tax evasion for the years 1950, 1951 
and 1952. The defense was that the 
accounting firm employed by the tax- 
payer to prepare the return had not 
entered accurate figures on the returns. 
The Government contended that the 
accounting firm did not receive the 
taxpayer’s records until 1953, subse- 
quent to the initiation of the investiga- 
tion of his returns. One of the partners 
in the accounting firm executed an 
affidavit reciting that the firm had not 
received the taxpayer’s records until 
after the revenue agents had begun the 
investigation. The defense sought a 
memorandum of the conference be- 
tween the revenue agents and the ac- 
countant at which this affidavit was 
executed. The District Court denied 
the request for a copy of the memo- 
randum on the ground that it did not 
come within the meaning of the defini- 
tion of “statement” in the statute. The 
District Court reasoned that the statute 
was intended to provide the exclusive 
means for obtaining statements of a 
government witness made to an agent 
of the Government, and since the mem- 
orandum sought did not fall within the 
statutory definition, the defense could 
not obtain it at ali. The Court of Ap- 
peals affirmed. 

Mr. Justice FRANKFURTER, speaking 
for the Supreme Court, agreed, and 
his opinion undertook to give an “au- 
thoritative exposition” of the statute. 
The Court pointed out that one of the 
fears expressed in Congress was that 
the Jencks case posed a serious prob- 
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lem of national security. The statute, 
the Court went on, clearly aimed at 
giving defense counsel access to state- 
ments of government witnesses only for 
the purposes of impeachment and the 
legislative history clearly showed that 
the statute was intended to be exclu- 
sive. It was intended, said the Court, 
to be restricted only to the type of 
statement defined in Section e of the 
statute (either a “written statement” 
or a transcription of an oral statement 
“which is a substantially verbatim re- 
cital of an oral statement made by said 
witness to an agent of the Government 
and recorded contemporaneously with 
the making of such oral statement’). 
The Court sustained the holding of the 
courts below that the memorandum 
sought here did not meet this statutory 
requirement. 

Mr. Justice BRENNAN wrote an opin- 
ion concurring in the result in which 
the Cu1eF Justice, Mr. Justice BLACK 
and Mr. Justice Douc as joined. This 
opinion objected to the Court’s “rang- 
ing far afield of the necessities of the 
case in an opinion essaying obiter a 
general interpretation of the so-called 
‘Jencks Act’.” 


- The case was argued by Wyllys S. 
Newcomb for petitioner and by Ralph 
S. Spritzer for the United States. 


Rosenberg v. United States, 360 
U. S. 367, 3 L. ed. 2d 1304, 79 S. Ct. 
1231, 27 U. S. Law Week 4478. (No. 
451, decided June 22, 1959.) On writ 
of certiorari to the United States Court 
of Appeals for the Third Circuit. 
Affirmed. 

Like No. 471, this case dealt with 
the Jencks Act, 18 U.S.C. §3500. The 
petitioner had been convicted of trans- 
porting in interstate commerce a check 
obtained by the perpetration of a fraud 
to which he was a party. The defense 
sought to obtain numerous documents 
from the Government’s files. Many of 
the documents demanded were pro- 
duced, but as to a few, the District 
Court denied them to the defense. The 
Court of Appeals affirmed the convic- 
tion. 

The Supreme Court affirmed, again 
speaking through Mr. Justice FRANK- 
FURTER. Two of the documents, the 
Court said, were reports by F.B.I. in- 
vestigators that were neither signed nor 


otherwise adopted by any witness; 
these were clearly outside the statutory 
definitions of the Jencks Act. Some of 
the other documents sought were not 
statements “which relate[s] to the sub. 
ject matter as to which the witness has 
testified”, and so need not have been 
produced. Another document was a 
typewritten copy of a statement by the 
petitioner’s accomplice. This, the Court 
said, should have been produced, but 
the failure to require its production 
was harmless since the petitioner’s at- 
torney already had a copy of it. That 
left a letter written by the victim of 
the fraud to the Assistant U. S. Attor- 
ney in which she stated that her mem- 
ory had faded in the three years that 
had elapsed since the perpetration of 
the fraud and that she would have to 
refresh her memory by rereading her 
original statement. Again the Court 
found that failure to produce this docu- 
ment was harmless error, since the 
same information had been brought 
out on cross examination of the wit- 
ness. 

Mr. Justice BRENNAN wrote a dis- 
senting opinion in which the CHIEF 
Justice, Mr. Justice BLAcK and Mr. 
Justice DoucLas joined. The dissent 
disagreed on the application of the 
doctrine of harmless error here. The 
Court’s opinion in the Jencks case, the 
dissent said, and the Jencks Act are 
both based on the rationale that it is 
impossible for a judge to be fully 
aware of all the possibilities of im- 
peachment inhering in a prior state- 
ment of a government witness. The 
harmless error doctrine is to be applied 
only under a very strict standard in 
these cases, agreed the dissent. 

The case was argued by Edward M. 
Dangel for petitioner and by Beatrice 
Rosenberg for the United States. 


Fair Trade... 
price cutting 

Safeway Stores, Incorporated V. 
Oklahoma Retail Grocers Association, 
Inc., 360 U. S. 334, 3 L. ed 2d 1280, 
79 S. Ct. 1196, 27 U. S. Law Week 
4469. (No. 252, decided June 22, 
1959.) On appeal from the Supreme 
Court of Oklahoma. Affirmed. 

This decision upheld the constitu- 
tionality of the Oklahoma Unfair Sales 
Act. 
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The appellee brought suit for an 
injunction to prohibit appellant Safe- 
way from selling several specified items 
of grocery merchandise at below cost 
in violation of the act. The injunction 
was granted, and Safeway appealed, 
alleging that the statute violated the 
Fourteenth Amendment. 


Mr. Justice FRANKFURTER spoke for 
a unanimous Court in affirming. Safe- 
way had contended that it was justified 
in cutting prices below cost to meet 
prices of competitors who were also 
selling below cost. The statute permits 
selling below cost only in good faith 
to meet the competition of a seller who 
is selling at his own cost, and the state 
court had specifically found that Safe- 
way’s reductions were not in good 
faith, said the Court. To the argument 
that Safeway was deprived of a consti- 
tutional right to compete since it could 
not meet the prices of other com- 
petitors selling below cost, the Court 
replied that “There is no constitutional 
right to employ retaliation against ac- 
tion outlawed by a State.” Safeway 
had ample means to enjoin the illegal 
methods of its competitors, the Court 
added. 


Safeway’s other contention con- 
cerned the use of trading stamps. The 
stamps were deemed to be worth about 
2.5 per cent of the price of goods with 
which they were given. Safeway, which 
at the time did not offer trading stamps, 
argued that it was justified in reducing 
its prices to the net of its competitors 
taking into account the value of the 
stamps. The Oklahoma court had found 
that giving trading stamps was not a 
violation of the statute and held that 
Safeway could not reduce its prices to 
meet trading stamp competition. It 
could issue trading stamps itself, the 
state court held. The state court rea- 
soned that the use of trading stamps 
was not a price reduction, but consti- 
tuted a cash discount. The Supreme 
Court noted that accountants had testi- 
fied both for and against this view, and 
remarked that at any rate there seemed 
to be enough foundation for it to sup- 
port the power asserted by the state. 
The Court suggested that the difference 
might be that trading stamps are given 
across the board—the number of 
stamps varying directly with the total 





cost of goods sold, whereas Safeway’s 
price cutting was selective. 

The case was argued by Ramsey 
Clark for appellant and by Samuel M. 
Lane for appellees. 


Grand Jury... 
secrecy 

Pittsburgh Plate Glass Company Vv. 
United States, Galax Mirror Company 
v. United States, 360 U. S. 395, 3 L. 
ed. 2d 1323, 79 S. Ct. 1237, 27 U. S. 
Law Week 4464. (Nos. 489 and 491, 
decided June 22, 1959.) On writs of 
certiorari to the United States Court 
of Appeals for the Fourth Circuit. 
Affirmed. 

This decision upheld a_ District 
Judge’s refusal to allow the defense in 
a Sherman Act criminal conspiracy 
case to inspect the minutes of the grand 
jury that voted the indictments. 

The petitioners were convicted of 
violating Section 1 of the Sherman Act 
by conspiring to fix the price of plain 
plate glass mirrors sold in interstate 
commerce. The defense sought unsuc- 
cessfully to obtain the minutes of the 
grand jury containing the testimony 
of one of the key witnesses for the 
Government. The defense contended 
that it had a right “to inspect the 
Grand Jury record of the testimony of 
this witness after he has completed his 
direct examination”. The Court of Ap- 
peals affirmed the conviction. 

Speaking for the Supreme Court, 
Mr. Justice CLARK held that the dis- 
closure was a matter for the discretion 
of the trial judge. The Jencks case, the 
Court noted, was not applicable since 
it had nothing to do with grand jury 
proceedings and its language was not 
intended to apply to such proceedings. 

Rule 6(e) of the Federal Rules of 
Criminal Procedure, dealing with dis- 
closure of grand jury minutes, permits 
a “discreet and limited” disclosure, the 
Court pointed out, but there was noth- 
ing in the facts of this case to indicate 
any need for breaching the traditional 
secrecy of grand jury proceedings. 

Mr. Justice BRENNAN wrote a dis- 
senting opinion in which he was joined 
by the Cuier Justice, Mr. Justice 
Buack and Mr. Justice Doucias. The 
dissent argued that the witness whose 
testimony was sought was a key wit- 
ness and that the defense was asking 
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only for a transcript “regarding the 
subjects to which he has testified on 
direct examination”. None of the con- 
siderations for keeping grand jury 
testimony secret were applicable here, 


the dissent argued. 
The cases were argued by Leland 


Hazard and H. Graham Morison for 
petitioners and by Philip Elman for 
the United States, 


Oil and Gas... 
certificates 
Atlantic Refining Co. v. Public Serv- 
ice Commission of the State of New 
York, Tennessee Gas Transmission Co. 
v. Public Service Commission of the 
State of New York, 360 U. S. 378, 3 
L. ed. 2d 1312, 79 S. Ct. 1246, 27 
U. S. Law Week 4460. (Nos. 518 and 
536, decided June 22, 1959.) On writs 
of certiorari to the United States Court 
of Appeals for the Third Circuit. 
Affirmed. 


At issue here was a certificate of 
public convenience and necessity for 
the sale of natural gas issued by the 
Federal Power Commission to the 
petitioners under Section 7(e) of the 
Natural Gas Act of 1938. The certifi- 
cate was issued for the sale of 1.67 
trillion cubic feet of natural gas at an 
initial price of 22.4 cents per MCF. 
Twice before the Commission had re- 
fused to issue a certificate for the sale 
of the gas because of insufficient evi- 
dence “on which to base a finding that 
the public convenience and necessity 
requires the sale of these volumes of 
gas at the particular rate level here 
proposed”, The petitioners refused to 
accept the Commission’s initial price 
of 18 cents per MCF to be increased 
to 22.4 after the first twenty-four-hour 
delivery period and advised the Com- 
mission that unless the certificates were 
issued without such conditions, they 
would not dedicate the gas to the inter- 
state market. The Commission held re- 
hearings and issued the certificates, 
declaring that “important as is the 
issue of price, that as far as the public 
is concerned, the precise charge that is 
made initially is less important than 
the assurance of this great supply of 
gas” for interstate markets. The Court 
of Appeals vacated the order and re- 
manded to the Commission on the the- 
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Supreme Court Decisions 


ory that the Commission had no juris- 
diction to entertain the petitioners’ 
proposal when it was limited to a firm 
price. 

Mr. Justice CLARK spoke for the 
Supreme Court. The Court disagreed 
with the Court of Appeals on the juris- 
diction of the Commission, but it af- 
firmed the judgment because it found 
that the Commission was in error in 
issuing the certificates. The contracts 
under which the petitioners proposed 
to sell the gas in interstate commerce, 
the Court pointed out, were conditioned 
upon the issuance of the certificates. 
Failure to secure certificates rendered 
the contracts terminable. And the peti- 
tioners were at liberty to refuse the 
conditional certificates as proposed by 
the Commission, but their refusal did 
not affect the Commission’s power to 
act, the Court said. 


The Court’s examination of the rec- 
ord, however, convinced it that there 
was insufficient evidence to support a 
finding of public convenience and nec- 
essity prerequisite to the issuance of 
permanent certificates. The proposed 
price was higher than any other, the 
Court said, and yet there was almost 
no evidence about the costs of produc- 
tion and a claim that the price would 
not lead to an increase in rates was 
unfounded. There was also no support 
in the record for the Commission’s 
finding that the public was in great 
need of increased supplies of natural 
gas or that the petitioners would seek 
to dispose of their gas elsewhere if 
their price was not met. The Court 
affirmed the Third Circuit’s judgment 
with instructions to remand to the 
Commission for further proceedings. 


Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER, wrote a concur- 
ring opinion which declared that the 
lack of evidence to support the award 
of a permanent certificate made it un- 
necessary to consider any other ques- 
tions raised by the parties. 


The cases were argued by David T. 
Searls and Harry S. Littman for peti- 
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tioners and by Kent H. Brown and 
Edward S. Kirby for respondents. 


Taxation... 
gross income accrual 

Commissioner of Internal Revenue 
v. Hansen, Commissioner of Internal 
Revenue v. Glover, Baird v. Commis- 
sioner of Internal Revenue, 360 U. S. 
446, 3 L. ed. 2d 1360, 79 S. Ct. 1270, 
27 U. S. Law Week 4443. (Nos. 380, 
381 and 512, decided June 22, 1959.) 
No. 380 on writ of certiorari to the 
United States Court of Appeals for the 
Ninth Circuit. Reversed. No. 381 on 
writ of certiorari to the United States 
Court of Appeals for the Eighth Cir- 
cuit. Reversed. No. 512 on writ of 
certiorari to the United States Court 
of Appeals for the Seventh Circuit. 
Affirmed. 

The question here was whether sums 
retained by finance companies in auto- 
mobile dealers’ “reserve accounts” con- 
stituted income to the dealer in the 
year in which they were credited to 
the accounts. The sums in the reserve 
accounts were retained by the finance 
companies to guarantee payment of the 
balance of the loans. The Court held 
that the amounts in the “reserve ac- 
counts” were income to the dealer. 

Two of the taxpayers were auto- 
mobile dealers; the third sold house 
trailers. Each of them sold on time 
payments and then discounted the note 
signed by the purchaser, the finance 
company handing over immediately to 
the dealer 95 to 97 per cent of the 
purchase price and retaining the bal- 
ance, which it credited to the “Dealers 
Reserve Account”, to secure the per- 
formance of the installment contract. 
In each of these cases, the taxpayers 
did not include the amounts credited 
to these reserve accounts in their fed- 
eral income tax returns. The Commis- 
sioner assessed deficiencies, and the 
Tax Court sustained him. The Courts 
of Appeals for the Eighth and Ninth 
Circuits reversed; the Seventh Circuit 
affirmed. The Commissioner contended 
that the taxpayers acquired a fixed 


right to receive the amounts in the 
reserve accounts and hence those 
amounts constituted income, even 
though the dealer would not receive 
the money for a year or more. The 
taxpayers contended that they had 
neither received nor had control over 
the amounts, which were always sub. 
ject to the contingent liability to the 
finance companies so that it could not 
be known, in the year of the sales, how 
much of the reserves they would actu- 
ally receive in cash. 


Speaking for the Supreme Court, 
Mr. Justice WHITTAKER upheld the 
Commissioner’s view, rejecting the tax- 
payers’ contention that in substance 
the purchaser, not the dealer, obtained 
the loan from the finance company. 
The retained percentages, the Court 
declared, “from the time they were 
entered on the books of the finance 
companies as liabilities to the respec- 
tive dealers, were vested in and be- 
longed to the respective dealers”, sub- 
ject only to their collateral liability to 
the finance companies if the purchaser 
defaulted on his payments. It is the 
time of the acquisition of the fixed 
right to receive the money, not the 
time of its actual receipt, that deter- 
mined when the reserves accrued and 
were taxable, said the Court. Since the 
dealer agreed in his contract with the 
finance company to receive the reserve 
in offset payment of his obligations to 
the company, the amounts in the re- 
serves were as much “received” by the 
dealer as the balance, which he re- 
ceived in cash, the Court reasoned. 


Mr. Justice DoucLas dissented with- 
out opinion. 

Mr. Justice BLack took no part in 
the consideration or decision of the 
case. 


The cases were argued by Meyer 
Rothwacks for the Commissioner, by 
Lester M. Ponder for petitioners in 
No. 512, by Emmett E. McInnis, Jr., 
for respondents in No. 380 and by 
William S. Miller, Jr., for respondent 
in No. 381. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Actions ... 
business discrimination 

With three judges dissenting, the 
Supreme Court of Washington has held 
that a Negro woman had a right of 
action for damages for the emotional 
disturbance suffered when she was re- 
fused service in a reducing salon be- 
cause of her race and color. The Court 
felt, however, that she was entitled to 
only nominal damages; it reduced her 
judgment from $750 to $100 and di- 


rected that she pay her own costs. 


The plaintiff had made an appoint- 
ment by telephone for a free demon- 
stration of a reducing treatment offered 
by the Slenderella Systems of Seattle, 
but when she arrived she was refused 
service, albeit courteously. Both the 
majority and minority of the Court 
agreed that there had been discrimina- 
tion on account of race and color, but 
they disagreed as to whether the plain- 
tiff had a civil action. 


The Court’s majority found a basis 
for the suit in a criminal statute making 
it a misdemeanor to deny to “any other 
person because of race, creed, or color, 
the full enjoyment of any of the ac- 
commodations, advantages, facilities or 
privileges of any place of public resort, 
accommodation, assemblage, or amuse- 
ment.” The majority opinion stated 
that “it is conceded that the defendant’s 
salon .. . is a ‘place of public resort, 
accommodation, assemblage, or amuse- 
ment.’” The minority opinion, how- 
ever, is grounded squarely on the point 
that the statute does not apply. The 
majority also ruled that while the stat- 
ute is penal in form, it affords a civil 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West. Publishing Company 
orin The United States Law Week. 








remedy because it is “remedial in its 
nature and effect”, 

Having upheld the right to the action 
and the defendant’s identification with 
the statute, the Court turned to a con- 
sideration of the damages awarded by 
the trial judge—$750. It examined the 
public accommodation statutes of other 
states, some of which provide maxi- 
mum and minimum recoveries, and 
also turned to the Restatement of 
Torts, which approves recovery for an 
emotional disturbance, unaccompanied 
by physical injury, if there is a “se- 
vere emotional distress” intentionally 
caused. The Court said the key word 
was “severe” and it concluded that the 
evidence failed to show that the plain- 
tiff's distress over the refusal to give 
her a demonstration had been “severe”. 
It pointed out that the trial court had 
not made such a finding. 

Writing for two of the dissenters, 
one judge contended that no civil ac- 
tion could arise from the criminal stat- 
ute and that the proprietor of a private, 
non-public utility business could not be 
forced to serve all comers. “Both the 
clientele and the business operator have 
a constitutional right to discriminate 
in their private affairs upon any con- 
ceivable basis,” he said. “The right to 
exclusiveness, like the right to privacy, 
is essential to freedom. No one is 
legally aggrieved by its exercise.” 


(Browning v. Sienderella Systems of 
Seattle, Supreme Court of Washington, 
July 9, 1959, Hill, J., 341 P. 2d 859.) 


Attorneys... 
derivative suit fees 

A federal district court’s award of 
attorneys’ fees in a stockholder’s deriv- 
ative action has been remanded by the 
Court of Appeals for the First Circuit 
on the ground that the trial court 
should have considered benefits accru- 
ing to the corporations from state-court 
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litigation conducted prior to the fed- 
eral-court derivative action. 


The suit was a typical big-time stock- 
holder’s action—complete with attor- 
neys and accountants, the former 
headed by a New York firm specializ- 
ing in such actions. The settlement 
resulted in substantial benefits to the 
corporation. The attorneys and ac- 
countants asked for fees of $220,000, 
plus over $8,000 in expenses. During 
the hearings counsel for the corpora- 
tion and the controlling stockholder, 
who also had been a defendant, said 
there would be no objection to a maxi- 
mum of $100,000 for all counsel, plus 
an additional allowance to the account- 
ants. But the trial judge allowed the 
group a lump sum of $45,000. 

From this the attorneys and account- 
ants appealed, contending that the 
judge overlooked or rejected some 
factors he should have considered in 
awarding fees in a derivative suit and 
that he had abused his discretion by al- 
lowing an unreasonably small amount. 

The First Circuit, noting that it was 
hampered in its review because the 
district judge had not filed a memoran- 
dum outlining his reasons for arriving 
at the allowance, agreed with the con- 
tention that the attorneys were entitled 
to have the benefits derived from the 
prior state-court suit considered in set- 
ting the compensation in this case. The 
Court declared that the former action 
“was brought in aid of the instant case 
and so was ancillary to it [and] we do 
not think an attorney’s compensation 
should be made rigidly to depend upon 
the precise means by which a fund is 
recovered for a victimized corpora- 
tion”, 

The Court disagreed with conten- 
tions that the judge failed to consider 
some other factors, such as the con- 
tingency of the result of the litigation, 
but it half-way went along with the 
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argument that the award was so un- 
reasonabie as to add up to an abuse of 


discretion. It said it would not hold 
the award so, nor would it exercise its 
power to fix the fees, but it did declare 
the fees were “surprisingly small”, and 
that since the case was going back on 
the prior-litigation point, it would 
leave the issue “open for reconsidera- 
tion by the court below in the light of 
this opinion”. 


(Angoff v. Goldfine, United States 
Court of Appeals, First Circuit, Septem- 
ber 10, 1959, Woodbury, J.) 


Employment... 
and retirement 

The Supreme Court of Pennsylvania 
has ruled that an employee who was 
retired by his employer at age 68 under 
the provisions of a union-management 
contract is entitled nevertheless to un- 
employment benefits. 


The lower court had held against the 
employee’s contention on the ground 
that he was bound by his union’s agree- 
ment, under which the employer had 
the right to terminate the employment 
and the employee had the right to re- 
ceive retirement income benefits, and 
since the union entered into the con- 
tract on the employee’s behalf, he be- 
came a “voluntary quit” not entitled 
to unemployment compensation. 

With this position the Supreme 
Court disagreed. “The pressures of the 
collective bargaining process are too 
complex to permit this over-simplified 
theory te govern a determination here,” 
it said. Rather, the Court continued, it 
preferred to look at the “factual matrix 
at the time of separation”. And so do- 
ing, it concluded that the employee had 
not in fact quit voluntarily and that he 
was in fact available for work after he 
was retired by the employer. 

The Court emphasized, moreover, 
that the unemployment compensation 
statute is a remedial law designed for 
the benefit of workmen. The public 
policy of the act would be thwarted if 
its provisions were made unavailable 
by a labor-management agreement, it 
said. 

The Court also rejected an argument 
that the employee should not be eligible 
for unemployment compensation be- 
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cause he would also be receiving a 
retirement pension. The Pennsylvania 
statute provides for compensation if 
the worker performs no remunerated 
services, and the Court declared that 
the retirement benefits were not “re- 
muneration”. 


(Warner Company v. Unemployment 
Compensation Board of Review, Supreme 
Court of Pennsylvania, July 24, 1959, 
Cohen, J., 153 A. 2d 906.) 


Federal Taxation... 
estate tax 

The surviving spouse’s award allow- 
able under Illinois probate law quali- 
fies as a marital deduction for federal 
estate tax purposes, the United States 
District Court for the Northern District 
of Illinois has ruled. 

The qualification of a widow’s award 
or allowance for the marital deduction 
is a question fought vigorously by the 
Commissioner. In this case he con- 
tended that the award was a terminable 
interest, within the meaning of $812 
(e) (1) (B) of the 1939 Internal Reve- 
nue Code, and therefore not includable 
within the marital deduction. The ques- 
tion turns on the effect of state statutes 
as interpreted by local courts (Rev. 
Rul. 83, 1953). 

Since the advent of the marital de- 
duction, three cases on the point have 
been decided by United States courts. 
The Oklahoma federal district court 
held an award in that state was in- 
defeasible and qualified. The Tax Court 
has ruled both ways: the California 
award a terminable interest; the Mich- 
igan award vested. 

The Illinois statute and cases made it 
clear to the Court that the Illinois 
allowance is vested in the surviving 
spouse when made by appraisers and 
that it is collectible by the surviving 
spouse’s estate in the event of death 
before payment. In fact, one early 
Illinois case held that the widow’s 
estate was entitled to her award where 
she died before the award was entered 
by the probate court. In the instant 
case, moreover, the $25,000 award had 
been paid in full to the widow; there 
was no possibility of her not receiv- 
ing it. 

But the Government contended, de- 
spite the fact of payment, that the 


Illinois allowance is a terminable jn. 
terest because the statute provides that 
the probate court may review the 
allowance and increase or diminish it. 
At any rate, the Commissioner argued, 
it is terminable in any amount above 
the statutory minimum of $1,000. 

The Court could not swallow these 
theories. It declared that the statute 
unmistakably vested the allowance. The 
Court pointed out that the right to 
file a petition for review of the award 
had to be exercised within a reasonable 
time after the award was made, or be 
lost. It concluded there was no basis to 
make a distinction between the mini- 
mum award allowable and the amount 
actually awarded. 


(Molner v. U.S., United States District 
Court, Northern District of Illinois, May 
22, 1959, Igoe, J. 175 F. Supp. 271.) 


Juries... 
voir dire 

The Illinois Supreme Court’s new 
rule governing the voir dire examina- 
tion of jurors, adopted last year, has 
been challenged as unconstitutional in 
a criminal case, but the Illinois Court 
has replied that it is valid. 

The defendant mounted a rather 
general attack against the rule. He did 
not claim that the jury-selection proce- 
dure required by the provision resulted 
in a jury prejudiced against him. His 
counsel’s opportunity to ask questions 
was not fettered and he used only 
thirteen of his twenty peremptory chal- 
lenges. His claim seemed to be that the 
rule is unconstitutional per se without 
reference to the manner in which it 
was applied to or affected his case. 

The rule provides that the judge 
shall initiate the voir dire examination 
by explaining the nature of the case to 
the jurors, followed by questions 
“touching their qualifications to serve” 
and supplemented by questions by the 
parties or their counsel. The biggest 
change from former Illinois procedure 
is a prohibition against examining 
jurors “directly or indirectly ...con- 
cerning matters of law or instructions”. 

The main thrust of the defendant's 
argument was that the rule violated an 
Illinois constitutional provision: “The 
right of trial by jury as heretofore 
enjoyed shall remain iaviolate.” This 
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provision is not so inflexible, the Court 
said, as to prevent a reasonable rule 
seeking “to expedite jury trials in a 
manner consistent with the thorough 
protection of the rights and interests 
of the litigants”. Pointing out that it 
has inherent power to make rules gov- 
erning practice in inferior courts, the 
Court concluded that jury selection is 
a part of that practice, and that a 
reasonable limitation of the right of 
litigants to conduct the voir dire ex- 
amination does not trample the consti- 
tutional right to a jury trial. 


(Illinois v. Lobb, Supreme Court of 
Illinois, September 24, 1959, Davis, J.) 


In another case turning on a ques- 
tion involving the voir dire examina- 
tion of a jury in a criminal case, the 
United States Court of Appeals for 
the District of Columbia Circuit re- 
versed and remanded a_ conviction 
where the trial judge refused the de- 
fense counsel’s request that prospective 
jurors be asked whether they would 
give “more weight to the testimony of 
a police officer merely because he is 
a police officer than any other witness 
in the case”. One judge dissented. 


The Court declared that a federal 
trial judge’s broad discretion as to 
questions asked on the voir dire is 
“subject to essential demands of fair- 
ness” [quoting from Aldridge v. U. S., 
283 U.S. 308]. And in this case, where 
the testimony of a police officer was 
virtually the entire Government case, 
the Court thought it was reversible 
error to refuse to ask the proffered 
question. It noted that the important 
element that made the question proper 
was whether the juror would give the 
policeman’s testimony more weight 
“merely because he is a police officer”. 


(Sellers v. U.S., United States Court 
of Appeals, District of Columbia Circuit, 
September 17, 1959, per curiam.) 


Labor Law... 
minimum wages 

A contract mail transporter’s em- 
ployee has been successful in collecting 
back wages and interest in the United 
States District Court for the Eastern 
District of South Carolina, but the 
trial judge, with outspoken criticism of 
the Fair Labor Standards Act and 


the methods of enforcing it, refused to 


award liquidated damages or attorneys’ 
fees, both of which are authorized by 
the Act. 

The Court found that the employ- 
ment was subject to the Act and that 
the time the employee spent sleeping 
in a truck while waiting for and meet- 
ing trains was compensable time. At 
the same time, the Court concluded the 
employer acted in good faith, without 
unlawful intent, and didn’t know the 
employment was under the statute. 

The trial judge appended a note to 
his opinion in which he set down some 
of his “impressions” of the Fair Labor 
Standards Act and “other price-fixing 
He said they “tend to restrict 
freedom of contract [and] repress free 
enterprise, initiative, independence and 
integrity”. 

He was particularly critical of the 
provisions permitting a plaintiff to re- 
cover not only his lost wages and in- 
terest, but also “liquidated damages” 
and attorneys’ fees. Commenting on 
these, the Court declared: 


acts”. 


These provisions have a strong tend- 
ency to commercialize the practice of 
law; and when the law is administered 
for profit, the ideal of justice is lost. It 
is the duty of a Federal judge to en- 
force the acts of Congress, but the 
enforcement of such enactments in 
many cases severely strains the judge’s 
patience and conscience. Vigorous and 
undiscriminating enforcement begets 
contempt for law and disrespect for 
government. If the government is un- 
willing to enforce a law by its own 
impartial agents, it ought not enact the 
| ee 

The evidence revealed that this case 
would not have been filed but for the 
instigation of a government inspector 
or investigator who incited the plaintiff 
to action. Such conduct was considered 
champerty and forbidden by common 
law <<. 


(Wright v. Carrigg, United States Dis- 
trict Court, Eastern District of South 
Carolina, June 18, 1959, Wilkin, J., 174 
F. Supp. 27.) 


States... 
voting boundaries 

Mix together alleged gerrymander- 
ing and alleged disfranchisement on 
account of race and a complex set of 
legal issues results. This was the prob- 
lem faced by the Court of Appeals for 
the Fifth Circuit in a recent case. Two 
of the judges upheld a district-court 
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order dismissing the suit, but the third 
filed a sharp dissenting opinion. 

The case was a class action com- 
menced against a group of officials of 
Tuskegee, Alabama, for a declaration 
that an act of the Alabama Legislature 
changing Tuskegee’s boundaries ef- 
fected an unconstitutional violation of 
their voting rights. Injunctions to re- 
strain enforcement of the statute were 
sought. 

Prior to the act Tuskegee contained 
5,397 Negroes, of whom about 400 
were qualified voters, and 1,310 white 
persons, of whom about 600 were 
voters. After the Alabama Legislature 
altered the boundaries the trial court 
found Tuskegee had the outline of a 
“sea dragon” and all but four or five 
Negro voters were outside the city. The 
boundary change did not exclude any 
white voters. 

To the out-in-the-cold Negro voters, 
something about this seemed to violate 
the Fifteenth Amendment’s provisions 
that “[t]he right of citizens of the 
United States to vote shall not be 
denied or abridged by the United 
States or by any state on account of 
race, color, or previous condition of 
servitude”. But the majority opinion 
answered that the Court was without 
authority to interfere in political func- 
tions of the Legislature, unless the 
constitutional infirmity appeared on 
the face of the statute. The Court em- 
phasized that it was not ruling on the 
wisdom or policy of the legislation, 
but only the power of the Legislature 
to act in the field. 

The Court conceded, however, that 
the power of a legislature to alter 
municipal boundaries is not completely 
unrestrained, as, for instance, in cases 
where general obligation municipal 
bonds are involved. “We need not say 
for our purposes here”, the Court said, 
“that there may not be cases where 
courts can properly inquire as to 
whether a statute fixing boundaries 
transcends constitutional limits. We 
think this is not such a case.” The 
Court concluded: 


Our consideration of what we regard 
to be applicable rules of law leads us 
to the conclusion that, in the absence 
of any racial or class discrimination 
appearing on the face of the statute, 
the courts will not hold an act, which 
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decreases the area of a municipality by 
changing its boundaries, to be invalid 
as violative of the Fourteenth and 
Fifteenth Amendments to the United 
States Constitution, although it is al- 
leged that the enactment was made for 
the purpose, not appearing in the act, 
and with the effect of excluding or 
removing Negroes from the city and 
depriving them of the privileges and 
benefits of municipal membership, in- 
cluding the right to vote in city elec- 
tions. 


One judge concurred in a separate 
opinion, saying he did so because of 
the gravity of the issue, the “gulf” 
between the majority and dissenting 
opinions, and a “few sharp quillets in 
the dissent”. He emphasized that courts 
are peculiarly powerless to deal effec- 
tively with an action such as the one 
complained of in this case. All the 
Court could do, he said, would be to 
nullify the boundary-change statute, 
leaving the Legislature free to enact a 
slightly different one or accomplish the 
same end by a series of acts making 
only small boundary changes. 

The dissenter disagreed with the 
Court’s position that the case involved 
an area of legislative action into which 
the judiciary cannot venture except in 
certain instances. He argued that many 
areas thought of as matters of “exclu- 
sive local control” or “exclusive state 
action” are nevertheless subject to con- 
stitutional limitations as declared by 
courts, 


(Gomillion v. Lightfoot, United States 
Court of Appeals, Fifth Circuit, Septem- 
ber 15, 1959, Jones, J.) 


Tort Liability ... 
exculpatory clauses 

The Court of Appeals for the First 
Circuit has refused to give force to 
a provision exculpating the Ford Motor 
Company from liability for injuries to 
a workman who entered its plant in 
Somerville, Massachusetts. 

The exculpatory provision was part 
of a sort of double card, perforated 
down the middle, that the workman 
was required to sign when he sought 
to enter the plant. One half of the card 


1202 





American Bar Association Journal 


was labeled “Personal Pass” and the 
other “Waiver”—the latter being a 
statement of assumption of risk and 
waiver of all claims for damages. The 
plant guard who handed the document 
to the workman said it was a pass; it 
was folded over when he signed it so 
that he did not see the “waiver” half. 
Its provisions were not called to his 
attention. 


Applying Massachusetts law, the 
Court reversed the trial judge’s grant 
of summary judgment to the defend- 
ant. It concluded that the facts out- 
lined presented a genuine issue of fact 
under Massachusetts law: whether the 
waiver was procured by fraudulent 
misrepresentation as to the waiver’s 
contents under circumstances where the 
workman signed it without reading the 
provision and relied on the misrepre- 
sentation. 


One judge concurred specially. He 
criticized the Court’s reliance on local 
law and the “implicit assumption” that 
“whenever a state court would send a 
case to a jury, a federal court in a 
diversity case must do likewise”. Simply 
by applying federal procedural law, he 
asserted, it was clear that genuine is- 
sues of fact existed, and that therefore 
the summary judgment was error. 


(Schell v. Ford Motor Company, 
United States Court of Appeals, First 
Circuit, September 1, 1959, Woodbury, J.) 


United States... 
powers over gold 

An Oregon gold mine operator who 
claims the Government’s gold laws and 
regulations have ruined her business 
has been unable to convince the United 
States Court of Appeals for the Ninth 
Circuit that she is entitled to any judi- 
cial relief. 


In 1956 a suit in which she sought 
damages against the United States was 
dismissed on the ground that the 
United States’ consent to be sued had 
been withdrawn (230 F. 2d 848). This 
time she didn’t sue the United States; 
the defendant was a Treasury agent in 
Oregon, and the relief asked was a 


declaratory judgment and an injunc- 
tion enjoining enforcement of Treasury 
regulations concerning refining and 
dealing in gold. The mine owner chal- 
lenged the authority of the Secretary 
of the Treasury under a section of the 
Gold Reserve Act of 1934 (31 U.S.C.A, 
$442) to issue regulations fixing the 
price of all gold, except in its natural 
state. If the regulations are within the 
power granted by the statute, the plain- 
tiff’s argument continued, then the stat- 
ute exceeds constitutional bounds. 


After deciding that the suit was not 
one against the United States and that 
there was jurisdiction, the Court ex- 
amined both facets of the plaintiff’s 
argument. First it dismissed the con- 
tention that the regulations went be- 
yond the statute, and particularly it 
found authority for the Treasury De- 
partment to fix the price of gold—now 
$35 per Troy ounce. It was this pro- 
vision that the plaintiff claimed had 
caused her mining operation ruin. Al- 
so, the Court said, the statute supported 
the regulations in undertaking to apply 
to gold in all forms. The mine operator 
had urged that there was authority to 
regulate only “monetary gold”. 


Emphasizing the broad powers of 
Congress over monetary affairs, the 
Court found the statute within consti- 
tutional limitations, and it denied the 
contention that the plaintiff's property 
was being taken without due process of 
law. Continued the Court: 


We cannot say that this congres- 
sional determination is so destitute of 
basis or so arbitrary or capricious as 
to place the legislation and the regula- 
tions beyond the constitutional author- 
ity of Congress over the monetary sys- 
tem of the United States. The gold 
regulations, as authorized by the Gold 
Reserve Act, are clearly an appropriate 
means to a legitimate end, bearing a 
reasonable relationship to the purposes 
set forth in the Gold Reserve Act, all 
of which are clearly within constitu- 
tional authority. 


(Laycock v. Kenney, United States 
Court of Appeals, Ninth Circuit, Septem- 
ber 1, 1959, Jertberg, J.) 
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“Delegations” 


The following observations are 
prompted by an opinion of the Superior 
Court of Pennsylvania in the case of 
Petition of Electors of the Borough of 
Pottstown.1 The case 
power of a court to consolidate the 
wards of the borough under a statute 
which provided that the court might 
take such action when a petition had 
been filed by a certain percentage of 
the electorate. The statute in question 
also provided that upon the filing of 
such a petition the court should “ap- 
point three impartial persons as com- 
missioners to inquire into the propriety 
of granting the prayer in the petition”. 
Those opposing the petition asserted, 
among other contentions, that the stat- 
ute constituted an unconstitutional dele- 
gation of legislative power to the court 
for the reason that no standard was 
provided to guide the court in the 
exercise of its authority. The lower 
court and subsequently the Superior 
Court on appeal upheld the statute. 

Ordinarily a decision of this kind 
would not merit discussion in these 
pages but one statement by the court 
opens up a field of inquiry which can 
appropriately be discussed here. In 
answer to the contention that the stat- 
ute lacked standards the court said 
that the “. . . principle of the separation 
of powers applies with least force and 
effect to the judiciary, for when courts 
are said to exercise discretion the refer- 
ence is always to legal discretion with- 
in, not without, the bounds of the 
law”.? Thus, in appearing to take the 
position that no standard is necessary 
when the delegation of power is to a 


involved the 


court, the opinion presents a novel 
and somewhat disturbing theory. 

For the sake of completeness and at 
the risk of being too elementary it 
should be noted that the courts have 
seldom, if ever, admitted that a legis- 
lative power can be delegated. It has 
heen generally said, however, that it is 





by Legislatures to Courts 


not a delegation of legislative power if 
authority is granted to some other 
agency to do such things as determine 
facts which make a law operative or 
to exercise a limited discretion in its 
administration. But if these functions 
are to be delegated, the statute which 
does so must contain standards suffi- 
ciently detailed to prevent the delegate 
from being arbitrary or capricious. 
Another way of expressing the require- 
ment is to say that the statute must be 
clear enough to enable the delegate to 
determine and be guided by the policy 
of the legislature.* A law without 
standards which directs an agency to 
make rules of general application gov- 
erning future conduct would be an un- 
constitutional delegation of legislative 
power. 

With this as background one should 
first consider whether any delegation 
of a non-judicial function to a court is 
proper. The federal courts and those 
of most of the states would say that the 
doctrine of the separation of powers 
would prevent such a delegation. How- 
ever, in actual practice some functions 
which today would be thought of as 
non-judicial have been assumed by 
judges, probably on the basis of histori- 
cal precedent.4 Indeed, even in the 
case under discussion the court, al- 
though stating the familiar principle 
that the legislature has no right to 
delegate nor the judiciary to receive 
a legislative power vested by the con- 
stitution in the General Assembly, ac- 
cepts the grant of power in question 
partly, at least, on the basis that the 
courts of quarter sessions in Pennsyl- 
vania have dealt with the boundaries 
of political subdivisions for many 
years. 

It should also be noted that the rule 
against delegation of non-judicial 
powers generally applies only to courts 
created by the constitution and not to 








“non-consti- 


so-called “legislative” or 
tutional” courts.° This is said to be 
true because, since the court’ in such 
a case is the creature of the legislature, 
the extent of its powers are to be de- 
termined not by the constitution but 
by the creating legislation. 


At this point it might be well to at- 
tempt a distinction between “legisla- 
tive” power delegated to a court for the 
purpose of carrying out a policy on 
the one hand and rules of law having 
a legislative origin on the other. Al- 
though it is difficult to be precise 
in this area it seems possible to say 
that in the first situation the endeavor 
is to delegate the legislative power of 
rule making. Here, although as has 
been stated, the courts have sought to 
use language to conceal the reality, 
essentially the legislature is declaring 
a policy and requiring another body to 
carry it out. The action of the delegate 
is typically legislative in that it oper- 
ates on the public or classes of the 
public in a general and in a prospec- 
tive way. The action is constitutional 
only. if the discretion of the delegate 
is limited by standards contained in 
the enabling legislation. 


If this situation occurs, the standards 
should be the same no matter who the 
delegate is. A court is no more com- 
petent to determine legislative policy 
than any other body in an area where 
it is acting not judicially but in effect 
as an arm of the legislature. This 
would seem to have been the case in 
the matter under discussion, and there- 
fore the complete absence of standards 
should have rendered the statute un- 
constitutional. 


Even in situations where the legisla- 
ture has declared a rule of law, there 
are limits on its power to state the rule 
broadly. Here, however, there is no 
question of the delegation of legisla- 
tive power. The courts in this instance 
are acting judicially in that they are 
applying the rule of law retrospectively 
and in particular instances. The limita- 
tion is not concerned with the separa- 





. 187 Pa. Super. 313, 144 A. 2d 623 (1958). 
. 187 — Super. at 320, 144 A. 2d a 2 

3 See, e.g. Panama Refining Co. v. , 293 
U. S. 388. ( A935): Yakus v. United States’ 321 
U.S. 414 (1944). 

4. For a study of this matter in one state see 
Nutting, Non-“Judicial” Functions .# the Dis- 
trict Court in Iowa, 19 Iowa L. Rev. 385 (1934). 

5. See O’Donoghue v. United States, 289 U. S. 
516 (1933). 
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tion of powers but with due process of 
law and specifically with the constitu- 
tional requirement of definiteness and 
certainty. Standards are required in 
this area also. Courts and litigants can- 
not be forced to guess as to the mean- 





ing of a statute. Although there has 
been little, if any, effort to compare the 
requirements of definiteness and cer- 
tainty with those involving the delega- 
tion of the power to act legislatively, it 
would seem that they are essentially 
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Deferred Compensation Agreements 
by Arthur L. Nims III, Newark, New Jersey 


A recent article in Fortune restates 
the generally accepted conclusion that 
our federal tax system tends to dis- 
criminate in favor of income from in- 
vested capital as against earned income. 
Lubar, “A Plan for Tax Reform”, 
Fortune, March, 1959, page 92. Em- 
ployment contracts containing deferred 
compensation provisions have evolved 
over a period of time as one means of 
counterbalancing this tendency. The 
objective is to deflect the impact of 
steeply ascendant surtax rates on 
salaries by postponing part of the 
employee’s compensation to a period 
after retirement. It is also becoming 
increasingly apparent that the death 
benefit under an employment contract 
—part of the deferred compensation 
“package”—is extremely useful in the 
realm of estate planning. 

The prototype of a standard deferred 
compensation agreement is described 
in Oreste Casale, 26 T.C. 1020 (1956), 
revd. 247 F. 2d 440 (2d Cir., 1957). 
As there illustrated, deferred compen- 
sation is often included as part of an 
employment contract. Together with 
a description of the services to be ren- 
dered and the current compensation 
to be paid, the basic ingredients are 
provision for a pension if employment 
continues until retirément at a stated 
age, and forfeiture of benefits under 
certain conditions. Many contracts also 
include a death benefit in addition to, 
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or in lieu of, a pension, plus provision 
for early retirement, either voluntary 
or because of permanent disability. 

A major consideration in the estab- 
lishment of a deferred compensation 
plan may be the availability of funds 
from other sources upon death. This 
is particularly true in the case of an 
executive whose estate at death will 
consist largely of a substantial interest 
in a closed corporation. Here the 
estate plan of the executive may require 
a careful integration of deferred com- 
pensation and qualified pension or 
profit-sharing plan death benefits with 
the provisions of a stock purchase 
agreement. For example, the attribu- 
tion rules under Section 318(a) may 
limit the dollar value of stock which 
can be redeemed to that which is avail- 
able under Section 303—that is, an 
amount equal to the sum of the death 
taxes and administration expenses. 
Rev. Rul. 56-103, C.B., 1956-1, 159. 
In many cases the proceeds of the re- 
demption are needed in their entirety 
to meet these very expenses. Likewise, 
the amount available as a death bene- 
fit under a qualified plan may be lim- 
ited by the anti-discrimination pro- 
visions of Section 401(a) (4) (B). 
Under such circumstances the deferred 
compensation death benefit may be 
just the estate planning device needed 
to solve the problem of an otherwise 





the same. In either case, the Constitu- 
tion prohibits the granting of complete 
and uncontrolled discretion to those 
who administer and interpret the law. 





6. See, e.g. Connattn: ¥- General Construction 
Co., 269 U. ¢ 385 (1926). 


inadequate provision for the widow. 


Nevertheless, the deferred compensa- 
tion benefit must meet the require- 
ments of Section 162 or 212, including 
the general test of reasonableness. Reg. 
$1.404(a)-12. The Tax Court has held, 
in a case dealing with the reasonable- 
ness of a non-contractual obligation to 
continue the deceased employee’s salary 
to his widow, that the payments there 
under consideration should be allowed 
as deductions for a period of twenty- 
four months after the decedent’s death. 
I. Putnam, Inc., 15 T. C. 86 (1950). 
The Internal Revenue Service has an- 
nounced that this is to be construed 
“as a measure in the reasonableness 
of the amounts to be paid rather than 
merely stating a time limitation for 
their payment”. Rev. Rul. 54-625 (as 
modified) , C.B., 1954-2, 85. It is, how- 
ever, likely that a contractual obliga- 
tion to pay a death benefit greater in 
amount than two years’ salary could 
be justified in a proper case. 


The pension to be paid at retirement 
may conveniently be determined by 
taking a percentage of the employee’s 
highest average earnings over such 
period as may appear equitable. Thus, 
an annual pension equal to 50 per cent 
of the employee’s three-year highest 
average earnings might be selected. 


If voluntary early retirement is pro- 
vided for in the agreement, the amount 
of the pension is customarily reduced 
proportionately for each year that early 
retirement precedes normal retirement. 
A practical method for calculating a 
per annum percentage reduction is to 
divide the total years of service to 
normal retirement into 100. The total 
percentage reduction is then arrived at 
by multiplying the quotient so ob- 
tained by the number of years that 
early retirement precedes normal re- 
tirement. For example, if an executive 
who would have had twenty-five years 
of service at normal retirement at age 
65 retires at age 60, his pension would 
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be reduced by 20 per cent (2 x5). 


For reasons-to be discussed, one of 
the touchstones of tax deferment, at 
least where there is some funding of 
the deferred compensation, is forfeit- 
ability of the employee’s rights. Julian 
Robertson, 6 T. C. 1060 (1946) (Acq., 
C.B., 1946-2, 4), and cases cited there- 
in. The contract therefore generally 
stipulates that the rights of the em- 
ployee are contingent upon his remain- 
ing in the employ of the company until 
retirement, rendering advisory services 
when called upon to do so after retire- 
ment (health permitting), and not en- 
gaging in a competing business after 
retirement. It is also advisable to pro- 
vide that the employee’s rights are non- 
assignable and non-negotiable, but such 
a provision standing alone will not 
produce deferment. Renion K. Brodie, 
1 T.C. 275 (1942). 

The main ground for Treasury at- 
tack on various forms of deferred com- 
pensation is suggested in E. T. Sproull, 
16 T. C. 244 (1951), affd. 194 F. 2d 
541 (6th Cir., 1952), and J. H. Mc- 
Ewen, 6 T. C. 1018 (1946). The theory 
there espoused is that under the plan 
there may be an immediate “economic 
or financial benefit conferred on the 
employee as compensation”. This is 
sometimes referred to as the cash 
equivalent doctrine. Thus where, as in 
the Sproull case, a fixed amount is ir- 
revocably paid to a trust for the em- 
ployee’s benefit in a given year, with 
payment postponed to subsequent years 
for no business purpose other than the 
convenience of the employee, the dedi- 
cation of such amount may then and 
there confer a taxable economic or 
financial benefit. But this, after all, 
merely confirms what the statute al- 
ready expressly provides, namely, that 
contributions to a non-qualified em- 
ployees’ trust are immediately taxable 
if the employees’ rights are nonforfeit- 
able. Section 402(b), I.R.C. 1954. In 
this connection, Reg. §1.402(b)-1(a) 
(2) is quite helpful in making the dis- 
tinction between what is and what isn’t 
“nonforfeitable” within the ambit of 
related Sections 402(b), 403(b) and 
404(a) (5). 

Two recent cases have introduced a 
new element of confusion as to the 


distinction to be made between the cash 
equivalent doctrine and the doctrine of 
constructive receipt. In George W. 
Drysdale, 32 T. C. ... (No. 37) (May 
22, 1959), on appeal by taxpayer to 
the Sixth Circuit, a former employee 
of Briggs Manufacturing Co. had in- 
sisted that currently payable install- 
ments under a contract be instead paid 
into a trust, in which his rights were 
nonforfeitable, with distribution from 
the trust to be deferred until after he 
reached age 65. The Court applied the 
doctrine of constructive receipt to tax 
the employee on the payments, as 
made, to the trust. However, since the 
new agreement once executed would 
prevent the taxpayer from immediately 
reducing to possession the payments 
into the trust, there would appear to 
have been an incorrect application of 
the constructive receipt doctrine as de- 
fined in J. D. Amend, 13 T. C. 178 
(1949) (Acq., C.B., 1950-1, 1), and 
Reg. $1.451-2. There may be a stronger 
argument for the application of the 
cash equivalent doctrine. It is note- 
worthy that no attempt was made to 
invoke the cash equivalent doctrine to 
tax the entire amount due under the 
revised contract in the year of incep- 
tion. The Court did not discuss the 
application of Section 402(b), which 
provides for current taxability of con- 
tributions to a non-qualified employee’s 
trust if the employee’s rights are non- 
forfeitable, possibly because the Court 
may have felt that the contributions 
were in consideration for advisory 
services in a capacity other than as an 
employee. 

A somewhat more disturbing result 
was reached in the recently decided 
case of Frank Cowden, Sr., 32 T. C. 
.-. (No. 73) (June 30, 1959). In the 
Cowden case a taxpayer-lessor was en- 
titled to receive, and the lessee was 
ready, able and willing to pay, a stipu- 
lated amount on the execution of a 
mineral lease, but at the insistence of 
the taxpayer, and for no apparent 
business purpose other than the con- 
venience of the taxpayer, the payments 
were spread over a three-year period. 
The Court applied the cash equivalent 
doctrine to tax the entire proceeds in 
the year of the contract. A dissenting 
opinion criticizes this result as unduly 
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limiting the freedom of any taxpayer 
to cast his transactions in any manner 
he may choose, with the tax conse- 
quences based on what he did and not 
on what he might have done. 

On the other hand, where the em- 
ployee’s rights are clearly forfeitable 
at the inception of an orthodox de- 
ferred compensation agreement, there 
is now excellent authority to the effect 
that the agreement confers no immedi- 
ately taxable economic benefit, and 
this is true even though the company 
finances its obligations with insurance. 
Casale v. Commissioner, supra. The 
Circuit Court there found “demonstra- 
bly incorrect” the Commissioner’s as- 
sertion that the taxpayer received, un- 
der the deferred compensation agree- 
ment, “an immediate economic benefit 
in the form of a $50,000 life insurance 
estate, and a retirement annuity con- 
tract”. In Rev. Rul. 59-184, I.R.B., 
1959-21, 8, the Internal Revenue Serv- 
ice announced that it would follow the 
Court of Appeals decision. 

In short, on the basis of the Cowden 
and Drysdale cases, at least, it is diffi- 
cult to believe that the cash equivalent 
or constructive receipt doctrines offer 
any real new threat to the deferment 
of tax under a thoughtfully drafted 
agreement, provided income is deferred 
as the result of a mutually advantage- 
ous bona fide agreement reached 
through arm’s-length bargaining be- 
tween the parties, the employee’s rights 
remain forfeitable, and the employee 
is not voluntarily surrendering the im- 
mediate payment of a fixed and deter- 
mined amount which he is already en- 
titled to receive. 

In order to avoid a possible applica- 
tion of the cash equivalent doctrine in 
the year of retirement, it is generally 
considered advisable to provide that 
payment after retirement will continve 
to be contingent upon the retired em- 
ployee’s meeting conditions similar to 
those recited in the Casale case. It has 
also been suggested that, in closely held 
situations, deferment will almost cer- 
tainly be guaranteed by adding a pro- 
vision that continued payment after 
retirement will depend upon the earn- 
ing of annual profits by the company, 
and will be reduced proportionately 
according to the receipt of income by 
the former employee from other 
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sources. Rice, “Incentives for Execu- 
tives of Smaller Corporations,” 32 
Taxes 222, 228 (March, 1954). It is 
possible, however, that this striving for 
tax certainty may defeat other objec- 
tives of the plan. 


Payments to the employee after re- 
tirement are, of course, fully taxable 
in the years received, except to the 
extent that distributions are taxable as 
annuity payments under Section 72. 
Section 402(b), I.R.C. 1954. This pro- 
vision has the effect of excluding 
earlier employer contributions to a 
non-qualified trust in which the em- 
ployee had a nonforfeitable interest, 
and on which the employee would 
previously have been taxed. 


It is, of course, also important to 
the corporation that it be assured of 
its deductions for amounts paid as 
deferred compensation. The regulations 
provide, in Section 1.404(a)-12, that 
“Ti]f unfunded pensions are paid di- 
rectly to former employees, their rights 
to such payments are nonforfeitable, 
and accordingly, such amounts are de- 
ductible under sec. 404(a) (5) when 
paid”. Thus, under the type of deferred 
compensation agreement under con- 
sideration, the company would clearly 
be entitled to its deductions as the 
pension is actually paid out, provided 
the company itself makes the payment 
from its funds, 


For the foregoing reason it is dan- 
gerous to set up any kind of a trust 
arrangement for the purpose of paying 
deferred compensation. If the em- 
ployee’s rights in such a trust are non- 
forfeitable in the year of contribution 
by the employer, the employer is en- 
titled to a deduction under Section 
404(a) (5), but the employee will be 
required to include the amount of the 
contributions in gross income under 
Section 402(b). If, on the other hand, 
the employee’s rights are forfeitable, 
the regulations deny the employer a 
deduction at any time. Regs. $1.404 
(a)-12. A Court of Claims decision, 
reaching a questionable result, has re- 
cently held invalid the corresponding 
part of earlier Reg. 111, §29.23(p)-11. 
Russell Manufacturing Co. v. United 
States, Ct. Cl. No. 443-56, 59-2 USTC 
par. 9582 (July 15, 1959). The court 
determined that since the employee’s 
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rights were nonforfeitable in the year 
of distribution from a non-qualified 
but irrevocable trust, the company was 
entitled to a deduction under what is 
now Section 404(a) (5), even though 
the distribution came from the trust 
and not the company. While it is diffi- 
cult to rationalize the allowance of a 
deduction to one entity on the basis of 
a distribution by another, it is con- 
ceded that the exact intent of Section 
404(a) (5) is far from clear. 


Both the Court of Claims, in the 
Russell Manufacturing Co. case, and 
the Tax Court, in Wesley Heat Treat- 
ing Co., 30 T. C. 10 (1958), affd. 
59-2 USTC par. 9524 (7th Cir., 
1959), have held that the employees’ 
rights which must be nonforfeitable 
under Section 404(a) (5) are the rights 
of each individual employee beneficiary 
and not the rights of all employees as 
a class. Since the respective non-quali- 
fied trusts involved in these cases failed 
to meet this requirement, the deduction 
was denied in the year of contribution. 

If an employer buys an annuity con- 
tract in which his employee’s rights 
are nonforfeitable, the premiums are 
deductible as paid. But what of the 
Casale situation, where the Circuit 
Court found that after the corporation 
purchased the policy the taxpayer still 
had nothing more than a contract right 
to his deferred compensation? The 
contract in question was an insurance 
policy on the life of the employee 
which automatically converted to an 
annuity at age 65. The corporation 
retained all incidents of ownership, 
and the court pointed out that the 
policy itself did not inure to the tax- 
payer’s benefit nor was it earmarked 
for him. If business warranted, tax- 
payer’s monthly retirement payments 
could have been made from general 
cash or a special reserve fund. The 
policy apparently provided, however, 
that upon maturity a monthly income 
payment of $500 was to be made direct- 
ly to the insured, for life or a 10-year 
certain period, whichever was longer. 

The question therefore is whether, 
in the above situation, the Commis- 
sioner would attempt to invoke that 
portion of Regs. §1.404(a)-12 which 
denies the employer a deduction for 
any taxable year where the employee’s 
rights are forfeitable. Concededly, the 





premiums would not be deductible 
when paid. Sections 404(a) (5), 264 
(a) (1), LR.C. 1954. Nevertheless, if 
the corporation continued to retain all 
incidents of ownership in the policy so 
that it could divert the annuity pay- 
ments at any time, a logical argument 
could be made that direct payments by 
the insurer to the former employee are 
tantamount to an unfunded pension 
being paid directly to him. The cor- 
poration would then get the deduction, 
and would have only to pick up on its 
return the interest element of the 
monthly installments paid by the in- 
surer. While perhaps not helpful in 
negotiations with the Internal Revenue 
Service on the administrative level, the 
Court of Claims decision in Russell 
Manufacturing Co. would also be of 
some comfort to the corporation in this 
situation. 

Where the deferred compensation 
agreement provides for a death benefit, 
the amount of the death benefit is in- 
cludable in the gross estate of the 
decedent. Goodman v. Granger, 243 
F. 2d 264 (3d Cir., 1957), cert. den. 
355 U. S. 835 (1957). In the Goodman 
case, the employee’s rights under the 
agreement were forfeitable and the 
death benefit was payable to a nominee 
designated in his will. The decision 
turned on the court’s finding that since 
the possibility of forfeiture was extin- 
guished by the employee’s death, a 
valuable asset was then transferred. 
While this case represents the views of 
the only Circuit Court which has 
passed on the question, its opinion is 
persuasive. 

The estate tax exemption provided 
in Section 2039(c) is not available for 
death benefits under a non-qualified 
plan. Furthermore, it appears prob- 
able that death benefit payments would 
constitute income in respect of a de- 
cedent under Section 691l(a). See 
Estate of Riegeiman v. Commissioner, 
253 F. 2d 315 (2d Cir., 1958). If this 
is true, the inclusion of the death bene- 
fit in gross income would qualify it 
for the deduction for estate tax pro- 
vided in Section 691 (c), thus affording 
a moderate amount of tax relief. 

A death benefit provided in the usual 
type of deferred compensation agree- 
ment qualifies for the $5.000 exclusion 
provided in Section 10i(b), since the 
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agreement would meet the statute’s 
requirement that the employee’s rights 
continue to be forfeitable until im- 
mediately before his death. The regu- 
lations, $1.101-2(a) (1), indicate that 
the word “employee”, as used in the 
statute, includes a former employee. 
Payments of deferred compensation 
to the former employee after retirement 
are not subject to FICA and FUTA 
taxes because the statute excludes from 
the definition of taxable “wages” any 
payments made “on account of retire- 
ment”. Sections 3121(a)(3); 32 
(b) (3), I.R.C. 1954, Assuming that 
any services to be performed as a 
consultant after retirement would be 
on an “independent contractor’’, rather 
than an “employee” basis, the perform- 
ance of such service would not then 
require the withholding of these taxes. 
By the same token, however, deferred 
compensation is subject to income tax 
withholding after retirement, since pay- 
ment is then being made for work per- 
formed earlier during full employment. 
Sections 3401(a); 3402(a). Reg. 


Books for Lawyers 
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search works the applicable law is 
scattered through dozens of miscellane- 
ous categories. Here the whole of the 
applicable law is collected and cor- 
related. The authors, as attorneys for 
a national association of mobile home 
manufacturers and as drafters of model 
ordinances and statutes on the various 
aspects of mobile homes, are well qual- 


ified for the task. 


Attempts to regulate house trailers 
within the existing pattern of laws re- 
lating to either conventional vehicles or 
stationary homes has resulted in legal 
stresses. It is apparent that the unique- 
ness of mobile homes requires special 
treatment. The central problem in the 
legal regulation of mobile homes is the 


$31.3401(a)-1(a) (5). Services per- 
formed by the former employee in an 
advisory capacity, if sufficiently “sub- 
stantial”, would result in a reduction 
of his social security benefits, and 
would subject to self-employment tax 
any payments allocable to such serv- 
ices. CCH Unemployment Insurance 
Reporter, Vol. I, par. 741; Section 
1402(a),(c), I.R.C. 1954. 

It has been suggested that a pro- 
vision requiring the employee to ren- 
der advisory services after retirement 
might jeopardize his right to obtain 
capital gain treatment for a lump sum 
distribution from a qualified trust, un- 
der Sections 402(a)(2) and 403(a) 
(2). It is said that in such instance the 
employee’s retirement might not con- 
stitute a “separation from the service” 
of the employer, as required by the 
statute. However, the sections appar- 
ently refer to service as an “employee”, 
and the post-retirement services would 
presumably be rendered by the former 
employee as an independent contrac- 
tor. The provisions of any deferred 


split nature of the object of regulation; 
it is both a motor vehicle or trailer 
and a semi-permanent residence or 
home. At some times one aspect of its 
character is predominant, but the other 
is never fully absent. This dichotomy 
results in a conflict between the nature 
of the mobile home as a vehicle and as 
a residence. It is this singular ambiva- 
lence of its nature that creates the 
central problem in the legal treatment 
of mobile homes. 

The authors have treated, with a 
high degree of success, the importance 
of this distinction to the treatment of 
mobile homes in such areas as taxation, 
regulation both as a vehicle and as a 
residence, and private rights and liabil- 
ities in relation to house trailers. They 
have also surveyed mobile home parks 
from the viewpoint of regulation, taxa- 
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compensation agreement should be 
carefully studied with the foregoing 
potential adverse consequences in 
mind, however, before advice is given 
on any proposed qualified plan distri- 
bution. 

Recent developments, such as the 
Cowden case, may constitute a storm 
cloud looming on the deferred com- 
pensation horizon. Nevertheless, any 
proposed application of the cash equiv- 
alent doctrine to a carefully drafted 
deferred compensation agreement could 
probably be successfully resisted in the 
final analysis. 

When deferred compensation is un- 
der consideration for the principal of 
a closely held corporation, the idea 
should not be discarded simply because 
the principal is never likely to fully 
retire. The death benefit provision can 
be of invaluable assistance in working 
out an estate plan for this type of 
individual, and is, perhaps, the most 
important feature of most closed cor- 
poration deferred compensation agree- 
ments. 


tion and licensing, and the zoning of 
both mobile homes and mobile home 
parks. The authors have also included 
a complete appendix of the current 
statutes relating to mobile homes in 
each of the states. 


This book should be extremely help- 
ful to all segments of the mobile home 
industry as well as the practicing at- 
torney and the local governmental offi- 
cers who are called upon to solve any 
of the legal problems resulting from 
the growth of the mobile home as a 
permanent residence for nearly 2 per 
cent of the American population. More- 
over, it is one more example of the 
adaptability of the common law system 
in dealing with problems unimagined 
when its rules of law were evolved. 

FRANK M. Covey, Jr. 
Chicago, Illinois 
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C. S. “Pat” 


Emmons 





The Oregon State Bar celebrated its 
25th anniversary as an integrated Bar 
at its Annual Meeting in Bend, Oregon, 
September 23-27. 

C. S. “Pat” Emmons, of Albany, 
was introduced as the 1959-60 Presi- 
dent on the final day of the sessions. 
Other new officers presented by the 
outgoing President, George L. Hibbard, 
of Oregon City, were: Clarence D. 
Phillips, Vice President; John H. 
Holloway (re-elected for his sixth 
term), Secretary; Ray Mize, Treasurer, 
all of Portland. New members of the 
Board of Governors include: Robert 
C. Anderson, of Astoria; William M. 
Dale, Jr., of Portland; G. W. Kelling- 
ton, of Medford; and J. T. Monahan, 


of Milton-Freewater. 


Guest speakers were Walter E. Craig, 
of Phoenix, Arizona, a member of the 
Board of Governors of the American 
Bar Association, who discussed “Op- 
portunities of the Legal Profession in 
a Changing World”, and Walter D. 
Malcolm, of Boston, Chairman of the 
American Bar Association’s Commit- 
tee on Uniform Commercial Code, who 
summarized the Code and told of its 
experience at work in four other states. 
Television’s Perry Mason, Raymond 
Burr, was the speaker at the annual 
banquet. 


Kline D. Strong, Salt Lake City attor- 
ney and certified public accountant, 
outlined “Time and Money Records 
for Attorneys, Sans Copywork” at the 
Continuing Legal Education Series. 
Other subjects presented at the Series 
were “The New Corporate Election To 
Be Taxed as a Partnership” and “Com- 
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parative Review of 1959 Legislation of 
Significance to Lawyers”. 

The Oregon State Bar is planning 
a headquarters building, the cost of 
which has not been determined, pend- 
ing preparation of final plans and selec- 
tion of a specific building site. Esti- 
mates based upon the proposed plans 
indicate that bids for construction 
should not exceed $85,000 and the 
complete cost, inclusive of land and 
furnishings will be approximately 


$150,000. 


The Supreme Court of Oklahoma on 
September 30 adopted the American 
Bar Association’s Canons of Judicial 
Ethics, with a modified Canon 35 read- 


ing as follows: 


Canon 35. ImproPER PUBLICIZING OF 

Court PRoceEEDINGs. 

Proceedings in court should be con- 
ducted with fitting dignity and de- 
corum. The broadcasting, televising, 
or the taking of photographs in the 
court room should be done only during 
recesses of the court with the consent 
of and under the supervision of the 
court, and at such time or times as may 
be authorized by the court. 

The broadcasting, televising, or pho- 
tographing of active court proceedings, 
serve to detract from the essential dig- 
nity of the proceedings, distract the 
witnesses and attorneys in the perform- 
ances of their duties, create misconcep- 
tions with respect therete in the mind 
of the public, and for these reasons 
should not be permitted. 

Providing that this restriction shall 
not apply to the photographing, broad- 
casting or televising, under the super- 
vision of the court, of such portions 
of naturalization proceedings (other 
than the interrogation of applicants) 
as are designed and carried out exclu- 
sively as a ceremony for the purpose 
of publicly demonstrating in an im- 
pressive manner the essential dignity 
and the serious nature of naturaliza- 
tion; and provided further that noth- 
ing herein is intended to prevent the 
photographing, televising and broad- 
casting of ceremonial proceedings con- 
ducted in the courtroom. 





Edward G. 
Knowles 















Peter Berkeley 
Edward G. Knowles, of Denver, 


former President of the Colorado Bar 
Association, was elected Chairman of 
the National Conference of Bar Presi- 
dents at the annual meeting of the or- 
ganization on August 23. The Confer- 
ence is composed of past and present 
presidents of all the local and state bar 
associations from the fifty states, the 
District of Columbia and United States 
territories. Mr. Knowles succeeds Karl 
C. Williams, of Rockford, Illinois. 

Other officers elected to serve for the 
coming year were: Vice Chairman, 
Joseph A. Ball, of Long Beach, Califor- 
nia; Secretary, Colin MacR. Make- 
peace, of Providence, Rhode Island; 
and Treasurer, Charles W. Pettengill, 
of Greenwich, Connecticut. 

Elected to serve for two-year terms 
on the council were: Earl F. Morris, 
Columbus, Ohio; Walter E. Alessan- 
droni, Philadelphia; and Henry J. Te- 
Paske, Orange City, Iowa. 


Burney C. 
Veum 





With registrations of nearly 1400 
lawyers and 350 wives, the twenty- 
fourth Annual Meeting of the State 
Bar of Michigan was held in Detroit, 
September 22-25. 

Section programs produced unusual- 
ly talented lecturers and discussion 
leaders. Two speakers added lustre to 
luncheon and banquet sessions—Dr. 
William H. Alexander, of Oklahoma 
City, and Capt. William C. Mott, 
Deputy Judge Advocate of the Navy. 

Burney C. Veum, of Sault Ste. 
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Marie, was elected the twenty-fifth 
President of the integrated State Bar; 
Ernest C. Wunsch, of Detroit, First 
Vice President; Ronald M. Ryan, of 
Battle Creek, Second Vice President; 
Louis H. Charbonneau, of Detroit, 
Secretary; and Howard W. Fant, of 
Grand Haven, Treasurer. 

Out-of-state panel speakers were 
Theodore Voorhees, of Philadelphia, 
Chairman of the American Bar Associ- 
ation’s Special Committee on Clients’ 
Security Fund; Zolman Cavitch, of 
Cleveland, who spoke on estate plan- 
ning; Dr. Lewis Cohen, on physical 
medicine; U. S. Senator Philip A. 
Hart, who discussed influence among 
administrative agencies before an audi- 
ence of Junior Bar members; Howard 
Hassard, of San Francisco, Moe Levine 
and Isidore Halpern, of New York, 
who were participants in a day-long 
discussion on “Legal Liability of the 
Professions”; Congressmen Robert P. 
Griffin and James G. O’Hara, who dis- 
cussed labor legislation; and Professor 
Robben W. Fleming, of the University 
of Illinois, on national labor disputes. 

Lawyers Wives of Michigan held its 
second annual meeting and selected 
Mrs. Robert R. Evans, of Mt. Morris, 
as the new president. 





Charles M. 
Crowell 


The 1959 Annual Meeting of the 
Wyoming State Bar was held in Chey- 
enne, September 10-12. 

Charles M. Crowell, of Casper, suc- 
ceeded James O. Wilson, of Cheyenne, 
as President. Other officers elected 
were: John P. Ilsley, of Gillette, Presi- 
dent-Elect, and George P. Sawyer, of 
Torrington, Vice President. John P. 
Dixon, of Powell, was re-elected Secre- 
tary-Treasurer. 

Important sessions of the meeting 
included a panel discussion on mineral 
law, and a panel discussion devoted to 








(1) the economic dilemma of the law- 
yer, (2) purpose and use of minimum 
fee schedules, (3) the retainer—how 
you get it, and the contingent fee com- 
pared to fixed fees and an hourly rate, 
and (4) office procedure in keeping 
account of time and expenses and the 
itemized statement. 

A luncheon for members and their 
wives was held at the Warren Air 
Force Base Officers’ Club with W. 
Hume Everett, of Houston, Texas, 
speaking on “The Lawyer’s Fight for 
God and Country”. Mr. Everett’s talk 
was devoted to the socialistic and com- 
munistic problems confronting lawyers 
in today’s world and he urged a return 
to the republic of our founding fathers. 

John D. Randall, President of the 
American Bar Association, addressed 
the meeting on “Why Law Is a Pro- 
fession”. He urged continuation of 
legal education by the individual prac- 
titioner as a means of accepting and 
meeting the responsibilities of the pro- 
fession. Following President Randall, 
William H. Robinson, Associate Dean 
of the College of Law, University of 
Denver, reported on the Arden House 
Conference. 

The Junior Bar Association for the 
State of Wyoming elected Bruce P. 
Badley, of Sheridan, Chairman; 
George W. Hopper, of Cheyenne, Vice 
Chairman; and Merle Case, also of 
Cheyenne, Secretary-Treasurer. 

The District Judges and The County 
Attorneys Associations held meetings 
during the three-day meeting. 

Sir Leslie Munro, former Ambas- 
sador from New Zealand and President 
of the United Nations Assembly, was 
the principal speaker at the banquet 
which closed the meeting. 


— 
> 





The organizational meeting for the 
International Association of Law 
Libraries was held at The Association 
of the Bar of the City of New York on 
June 24. Among those present were 
delegates of institutions from a number 
of countries and representatives of the 
following organizations concerned with 
foreign and international law: Ameri- 
can Association for the Comparative 
Study of Law, the Section of Inter- 
national and Comparative Law of the 
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American Bar Association, American 
Foreign Law Association, the Institute 
of International Law, the Inter-Ameri- 
can Bar Association, International As- 
sociation of Legal Science, the Inter- 
national Bar Association, the Inter- 
national Law Association and the 
International Social Law Society. 

The principal address was delivered 
by K. Howard Drake, Secretary and 
Librarian of the Institute of Advanced 
Legal Studies, University of London, 
who spoke on “Some of the Construc- 
tive Things an International Associa- 
tion of Law Libraries May Do”. Mr. 
Drake said that the new Association 
should not “attempt to do too many 
things too quickly” and pointed out the 
difficulties of language, the different 
ways of thought and the barriers of 
geography and isolation which will 
have to be overcome. Among the pos- 
sible objectives, Mr. Drake mentioned 
professional growth through closer 
contact and cooperation, long and 
short-term exchanges of personnel, 
publication of an annotated directory 
of law libraries in different countries, 
exchange of duplicates, publication of 
union catalogs, bibliographies and 
guides to legal literature, cooperation 
and coordination of work with other 
international groups. 

Professor William R. Roalfe, North- 
western University Law School, was 
elected President, and Mr. Drake, Vice 
President. 

As to the objectives of the new Asso- 
ciation, Article II of the Constitution 
states: 


The purposes of the Association are 
to promote on a cooperative, non-profit 
and fraternal basis the work of indi- 
viduals, libraries, and other institu- 
tions and agencies concerned with the 
acquisition and bibliographic process- 
ing of legal materials collected on a 
multi-national basis, and to facilitate 
the research and other uses of such 
materials on a world-wide basis. 


Membership, under Article III of 
the Constitution, is of two kinds: (1) 
There are regular members who are 
defined as being “any person or in- 
stitution interested in the acquision and 
servicing of legal and related materials 
collected on a multi-national basis”, 
and (2) sustaining members which in- 
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clude “any publisher or book dealer 
as well as any other person or institu- 
tion” who desires to support the Asso- 
ciation’s program. The dues of regular 
members are $5 and of sustaining 


members $15 (U. S.). 


Hilton 


Gardner 





The 1959 Annual Meeting of the 
Washington State Bar Association was 
held in Spokane on September 17, 18 
and 19. The record-breaking registra- 
tion of over 900 members—represent- 
ing over 25 per cent of the state 
membership—did not daunt the host 
Spokane County Bar Association as a 
full program of extra-official activities 
for members and their wives, including 
about 750 home dinners, insured the 
enjoyment of all attending. 

Featured were eight practical con- 
tinuing legal education institutes; ad- 
dresses by American Bar President 
John D. Randall, Canadian Bar Asso- 
ciation President Walter S. Owen, and 
Alfred P. Murrah, Judge of the United 
States Court of Appeals for the Tenth 
Circuit. Hilton Gardner, of Tacoma, 
was elected President of the State 
Association. 

Mr. Randall spoke at a luncheon 
meeting on the subject of achieving 
world peace through law. Mr. Owen’s 
address highlighted the annual ban- 
quet. Judge Murrah participated in a 
seminar on new rules and addressed a 
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luncheon meeting on “The Seven 
Lamps of Advocacy”. 

The legal institutes covered the fol- 
lowing subjects: 

Highlights of the New Rules—Ken- 
neth P. Short, of Seattle, Chairman; 
Judge Alfred P. Murrah; Chief Justice 
Frank P. Weaver, Washington State 
Supreme Court; and Justice Harry 
Ellsworth Foster, Washington State 
Supreme Court; 

How To Take and Use Pretrial Depo- 
sitions—Howard Pruzan, of Seattle, 
Chairman; Leo C. Kendrick, of Yak- 
ima; and Wayne Wright, of Seattle; 

Basic Accounting for Attorneys— 
Max Kaminoff, of Seattle, Chairman; 
Will D. Alton, of Spokane, and Robert 
P. Burns, of Seattle, Vice President, 
Washington Society of Certified Public 
Accountants; 

The New Model Administrative Pro- 
cedures Act—John J. O’Connell, Attor- 
ney General of Washington, modera- 
tor; Wilbur J. Lawrence, of Seattle; 
Herbert H. Fuller, of Olympia; Frank 
P. Hayes, of Olympia; and Cornelius 
J. Peck, Professor of Law, University 
of Washington; 

Qualified Pension and Profit-Sharing 
Retirement Plans—Charles F. Osborn, 
of Seattle, Chairman; Adlore R. Kehoe, 
of Seattle; Robert M. Kane, of Taco- 
ma; and J. Tyler Hull, of Seattle; 

Motion for Summary Judgment— 
John J. Kennett, of Seattle; 

Adequate Legal Fees and Minimum 
Fee Schedules—Charles Horowitz, of 
Seattle, Chairman; Willard Roe, of 
Spokane; Ralph P. Edgerton, Spokane 
County Superior Court Judge; Nelson 
B. Repsold, of Spokane; William N. 
Goodwin, of Tacoma; Harold Lant, 
of Bellingham; B. Gray Warner, of 
Seattle; Kenneth S. Treadwell, of Seat- 
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tle; Herman H. Hahner, of Walla 
Walla; Alan A. McDonald, of Yakima; 
and John E. Close, of Aberdeen; and 

How To Present the Defense of a 
Condemnation Case—James P. Healy, 
of Tacoma, Chairman; Delbert John- 
son, of Shelton; John Walthew, of Seat- 
tle; and Louis L. Barbieri, of Spokane. 


W. Paul 
McWhorter 


The seventy-third Annual Meeting of 
The West Virginia Bar Association was 
held at The Greenbrier, White Sulphur 
Springs, September 3-5. 

W. Paul McWhorter, of Clarksburg, 
was elected President, and Stanley C. 
Higgins, Jr., of Fayetteville, was elected 
Chairman of the Executive Council and 
President-Elect under the provisions of 
the revised Constitution of the Associ- 
ation. F. Witcher McCullough, of 
Charleston, was elected Executive Sec- 
retary-treasurer, upon the resignation 
of Joe C. Hereford, also of Charleston. 

F. Trowbridge vom Baur, General 
Counsel of the Department of the Navy, 
addressed one of the general sessions 
of the meeting, as well as the organiza- 
tional meeting of the Administrative 
Law Section. Judge Simon E. Sobeloff, 
of the United States Court of Appeals 
for the Fourth Circuit, was the prin- 
cipal speaker at the annual banquet. 

The 1960 Annual Meeting will be 
held at The Greenbrier, September 3-5. 
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Activities of Sections 








SECTION OF 
TAXATION 


The officers, Section Delegate and 
Council members of the Section of 
Taxation elected at the Annual Meet- 
ing at Miami Beach have taken office 
for the coming year. William R. 
Spofford, of Philadelphia, was elected 
Chairman and Randolph W. Thrower, 
of Atlanta, was elected Vice Chairman 
of the Section. Hover T. Lentz, of 
Denver, was re-elected Secretary and 
David W. Richmond, of Washington, 
D. C., continues as Section Delegate to 
the House of Delegates. New Council 
members elected for terms expiring in 
1961 were William M. Emery, of Chi- 
cago; Rupert N. Gresham, of San 
Antonio; and Seymour S. Mintz, of 
Washington, D. C. Existing Council 
members who continue in office are 
Edwin S. Cohen, of New York; Austin 
H. Peck, Jr., of Los Angeles; Charles 
D. Post, of Boston; Stanley S. Surrey, 
of Cambridge; Arthur B. Willis, of Los 
Angeles; and Andrew B. Young, of 
Philadelphia. 


Committee Chairmen appointed for 
the coming year: Administrative Prac- 
tice, Edwin L. Kahn; Appellate Court 
Procedure, Spurgeon Avakian; Bank- 
ing Institutions and Regulated Invest- 
ment Companies, Earle W. Carr; Bulle- 
tin and Tax Notes, Kenneth Liles; Con- 
solidated Returns, E, Randolph Dale; 
Cooperation with Other Sections, Sher- 
win T. McDowell; Cooperation with 
State and Local Groups, Robert F. 
Pickard; Corporate Stockholder Rela- 
tionships, Clifford L. Porter; Court 
Procedure, H. Brian Holland; Depreci- 
ation and Amortization, James K. Polk; 
Employment Taxes, Elmer F. Wollen- 
berg; Estate and Gift Taxes, A. Rich- 
ard Kimbrough; Excise and Miscel- 
laneous Taxes, Fuller Holloway; Ex- 
empt Organizations, Berrien C. Eaton, 
Jr.; Federal Tax Liens and Collection 
Proceedings, Milton I. Baldinger; 
Forms, Karl R. Price; General Income 





Tax Problems, Francis Shackelford; 
Income of Estates and Trusts, Norman 
A. Sugarman; Insurance Companies, 
Milo J. Warner; Legal Research, Mor- 
timer M. Caplin; Legislative Drafting, 
Herrick K. Lidstone; Membership, 
George D. Webster; Natural Resources, 
Frank B. Appleman; Partnerships, 
Donald McDonald; Pension and Other 
Deferred Compensation, Richard J. 
Frankenstein, Jr.; Procedure in Fraud 
Cases, Carl A. Stutsman, Jr.; Sales, 
Exchanges and Basis, Crane C. Hauser; 
State and Local Taxes, Allen H. Gard- 
ner; Statutes of Limitation, Mac Asbill, 
Jr.; Tax Problems of Farmers, Stephen 
H. Hart; Taxation of Foreign Income, 
Albert D. Early; Valuation Procedures, 
Meade Whitaker; Appointments to the 
Tax Court, James D. Head; Committee 
on Annual Report, John S. Nolan; 
Committee on Committees, Randolph 
W. Thrower; Coordinating Committee, 
Eugene F. Bogan; Legislative Recom- 
mendations, A. W. D. Gronningsater; 
Washington, D. C., Arrangements Com- 
mittee, Seymour S. Mintz; Redistribu- 
tion of Death Tax Revenues, Ralph H. 
Dwan; Special Committee on Subchap- 
ters R and S, Joseph P. Driscoll. 

Over 1,400 of the Section’s approxi- 
mate membership of 7,000 have been 
appointed to serve on the various com- 
mittees of the Section. Wherever pos- 
sible, members have been assigned to 
the committees of their first choice. 
Each committee chairman is respons- 
ible for organizing and developing the 
work of his committee. The commit- 
tees of the Section are organized along 
functional lines. The Committees are 
of two types—“substantive” and “ad- 
jective”. A function of the substantive 
committees will be to develop legisla- 
tive and other recommendations for 
improvement of the tax structure for 
presentation to the Section and House 
of Delegates at the next Annual Meet- 
ing. Tentative recommendations of the 
committees will be presented to the 
Council of the Section by the commit- 





tee chairmen at a mid-winter and at a 
spring meeting of council and commit- 
tee chairmen. 


Members of the Section will be kept 
informed of developments during the 
year in the Bulletin of the Section, 
which will be published in October, 
January and April, by the Bulletin and 
Tax Notes Committee. The final re- 
ports and recommendations of the 
Committees will be published, by the 
Committee on Annual Report, and dis- 
tributed to the membership of the Sec- 
tion next summer in advance of the 
next Annual Meeting. 


At a meeting in Miami Beach, the 
Council of the Section instructed the 
Chairman to take appropriate action 
to have all of the Section’s existing 
recommendations for legislation incor- 
porated in one bill to be introduced 
(if possible) at the beginning of the 
next session of Congress. The Council 
also authorized the Committee of Leg- 
islative Recommendations to prepare 
such a bill and (together with the Co- 
ordinating Committee) to assist the 
Chairman in making the necessary 
preparations for presenting the recom- 
mendations to the Congress. 


Clarence H. 


Ross 





Karsh 


SECTION OF 
PUBLIC UTILITY LAW 


Following a most interesting pro- 
gram at the annual meeting of the 
Section at Miami Beach, the Council 
of the Section held its organization 
meeting on August 26. Members of the 
Section will soon be receiving their 
individual copies of the booklet con- 
taining the full text of all addresses 
delivered at the Section session in Mi- 
ami Beach. These papers will also be 
published in the Public Utilities Fort- 
nightly. 

The Council took an important step 
in making provision for an Administra- 
tive Law Committee to represent the 
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Section with respect to the important 
legislative developments in this area. 
The newly elected Chairman, Clarence 
H. Ross, of Chicago, appointed the 
following members to this committee: 
Willard W. Gatchell, Chairman, C. 
William Cooper, John Robert Jones, 
Randall J. LeBoeuf, Jr., W. James 
MaclIntosh, John B. Prizer and Frank- 
lin M. Stone. 


John B. Prizer, who retired as Sec- 
tion chairman at the conclusion of the 
August meeting, will serve ex officio on 
the Council during the coming year. 
Alfred P. Ramsey, of Baltimore, was 
elected Vice Chairman of the Section 
and Francis X. Welch continues as 
Secretary. Horace P. Moulton, of New 
York, will head the Standing Commit- 
tee To Report on Regulatory Law. Mr. 
Ross also appointed members to the 
various regular and special committees 
of the Section. Stephen H. Fletcher, of 
New York, will be Chairman of the 
Section Program Committee for the 
1960 Annual Meeting of the Section at 
Washington. Charles A. Bane, of Chi- 
cago, will head the Membership Com- 
mittee, and John B. Prizer, of Philadel- 
phia, will be Chairman of the Section 
Nominating Committee. Frank M. Ry- 
burn, Jr., of Dallas, continues as the 
Section Delegate to the House of Dele- 
gates for the coming year. 

The following new members were 
elected to the Council of the Section: 
Herbert B. Cohn, of New York, John 
Robert Jones, of Columbus, George R. 
Perrine, of Chicago, Chairman of the 
Illinois Commerce Commission, and 
John H. Hendren, of Jefferson City, 
Missouri. 

The next meeting of the Council will 
be held at Chicago on October 30 and 
31. At this meeting reports will be re- 
ceived from the various committee 
chairmen and the program of the 
Council and the Section for the ensuing 
year will be developed. 


SECTION OF 
REAL PROPERTY, 
PROBATE AND TRUST LAW 


Overflow audiences greeted the 
speakers at the Section’s programs at 
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the Annual Meeting at Miami Beach. 
Nineteen speakers took part in the 
three half-day programs presented by 
the Section. As on earlier occasions, 
stress was laid on the presentation of 
material useful to the practitioner. 


In the field of probate law, Dean 
Russell D. Niles, of the New York 
University Law School, and Allison 
Dunham, of the University of Chicago 
Law School, spoke on problems arising 
from the receipt and retention by exe- 
cutors and trustees of stock dividends, 
stock splits, spin-offs, etc., and appor- 
tionable securities. It was brought 
home to the audience that a careful 
scrutiny of current non-cash distribu- 
tions by corporations was necessary to 
avoid serious trouble. Answering a 
paper delivered at the Dallas meeting 
in 1956 by Alice Bright, of Chicago, 
Judge Frank B. Dowling, William A. 
Lane and Norman Stallings, all of 
Florida, pointed out the problems of 
attempting to administer the estate of 
a Florida decedent in the forum of his 
former domicile (probably New York 
or Illinois! ). 


In the field of real property law, a 
panel of experts presented an excellent 
demonstration on the “Preparation for 
Trial in Condemnation Proceedings”. 
Robert H. Frazier, of Greensboro; 
Hodge L. Dolle, of Los Angeles; Her- 
bert Johnson, of Atlanta; Herbert S. 
Sawyer, of Miami; Joseph A. McClain, 
Jr., of Tampa, and William A. Jones, 
Jr., of Jacksonville, participated in this 
lively and well received demonstration. 

In the field of trust law, Christian 
M. Lauritzen, of Chicago, William P. 
Cantwell, of Denver, and George Van 
Velsor Wolf, of Baltimore, all spoke 
on various problems of drafting inter 
vivos and testamentary trusts, with 
particular reference to tax problems 
and “pour-over” wills. These were fol- 
lowed by a discussion of the present 
statutes dealing with ratification of 
“pour-over” wills, delivered by Alan 
N. Polasky, of the University of 
Michigan Law School. William P. 
Sutter, of Chicago, reflected the feel- 
ings of many attorneys in his plea for 
“Simplification of Income Taxation of 
Trusts and Estates”. 


In addition to the three half-day 
programs, Earl Q. Kullman, of New 
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York, and Daniel S. Wentworth, of 
Chicago, represented the Section in ihe 
panel discussion of federal tax liens, 
jointly sponsored by four Sections— 
Real Property, Corporation, Insurance 
and Taxation. 


The Section dinner and dance, held 
on Tuesday evening at the Eden Roc 
Hotel, was attended by more than four 
hundred Section members and their 
guests. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


The leadership of George C. Seward, 
Chairman of the Section last year, and 
Herbert F. Sturdy and Churchill 
Rodgers, his immediate predecessors, 
has transformed the Section into a new 
instrument of legal service. This was 
reflected in by-law amendments at 
Miami which rearrange the official 
personnel to meet the expanded duties 
of today. 


Important changes have now been 
made also in the committee structure 
to carry out this purpose more com- 
pletely. The Committee on Corporate 
Law Departments, under the Chairman- 
ship of Leon E. Hickman, of Pitts- 
burgh, with James A. Farmer, of New 
York, as Vice Chairman, has been 
greatly enlarged in membership in or- 
der to enable it to aid most effectively 
in President Randall’s major policy 
goal of re-establishing the community 
of interest with general practitioners 
by making the services of the Associ- 
ation more readily available to them 
and by including more of them in the 
Association as members. The greatly 
increased importance of foreign law in 
the conduct of innumerable business 
transactions has led to classifying the 
Committee on Foreign and Interna- 
tional Business Law as one of the Busi- 
ness Organization Committees and con- 
fiding to it increased responsibility. On 
the domestic scene, corporate law is 
rapidly becoming important to the 
successful farmer and a new Commit- 
tee on Corporate Law in Agriculture 
and Ranching has been established un- 
der the chairmanship of W, O. Weaver. 
of Wapello, Iowa. 
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Full committee status has, in conse- 
quence of growing importance of the 
subjects, been given to the Committee 
on Developments in Business Finan- 
cing, under the chairmanship of Robert 
C. Barker, of Chicago, and to the Com- 
mittee on Railroad Reorganizations 
and Readjustments, under the leader- 
ship of Malcolm Fooshee, of New 
York. The same procedure has been 
followed in establishing five independ- 
ent committees to occupy the field for- 
merly entrusted to the Committee on 
Commercial Laws. 

Two wholly new committees have 
been established, each dealing with an 
important phase of Section responsi- 
bilities. One is a Committee on Legis- 
lative Relations, under the chairman- 
ship of Charles W. Steadman, of Cleve- 
land, which can, within the limitations 
of Association practice and policy, be 
the spokesman for the point of view of 
the Section on current legislative mat- 
ters. The other Committee, expressing 
the new sense of responsibility for 
continued education among members 
of the Bar both in technical problems 
and in public responsibilities, is the 
Committee on Educational Programs, 
headed by Bryce M. Fisher, of Cedar 
Rapids, lowa. This Committee will rec- 
ommend new topics and projects that 
merit attention by the Section, recom- 
mend subjects for treatment of Annual 
and Regional Meetings with a view to 
greatest usefulness and popularity and 
collaborate in behalf of the Section 
with the program of the American Law 
Institute for continuing legal education. 

In addition to providing a forum for 
the exchange of views by leading prac- 
titioners with specialized experience 
and stimulated by the variety of points 
of view in different parts of the coun- 
try, each committee serves as the pri- 
mary source for contributions to The 
Business Lawyer. These articles reach 
the entire membership of the Section, 
thus coordinating and unifying the 
separate endeavors of all the commit- 
tees. 

The Section will maintain its par- 
ticipation by contributing programs at 
the Regional Meeting in Memphis on 
November 13-14. 


John T. 


Love 





SECTION OF 

PATENT, TRADEMARK 
AND COPYRIGHT LAW 

The Section of Patent, Trademark, 
and Copyright Law had a most pro- 


ductive and busy annual meeting at 
the Carillon Hotel in Miami Beach 
of Elwin A. 


under the guidance 


Andrus, its Chairman. 

It started with a meeting of Council 
and Committee Chairmen followed by 
a Council meeting that considered is- 
sues coming to the Section for determi- 
nation. One of the important matters 
discussed was the proposed action of 
the National Council of Patent Law 
Associations to establish a Government 
Patent Policy Study Committee to ex- 
amine existing and proposed Federal 
Government patent policies, to develop 
a statement of principles by which such 
policies can be soundly evaluated, both 
in the Congress and in the Executive 
Branch of the Government, and to dis- 
seminate its findings to interested 
parties. 


The papers presented Saturday after- 
noon at the Copyright Symposium by 
Professor Harry G. Henn and Theo- 
dore R. Kupferman were most in- 
formative in summarizing the trends in 
copyright matters. The panel discus- 
sion on the proposed protection for 
industrial designs, presented the pros 
and cons, Miss Barbara Ringer of the 
Copyright Office and Milton Immer- 
man, an industrial designer, speaking 
pro and Harry R. Mayers, speaking in 
criticism of the specific bill pending 
before the Congress. 

The Trademark Symposium, held 
Sunday afternoon, dealt with two sub- 
jects. Robert A. Bicks, Assistant Attor- 
ney General, and Gregory Thomas, 
President of Chanel, Inc., discussed the 
problems of importation of trade- 


marked goods; and W. C. Reynolds 
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and Sidney A. Diamond discussed the 
problems of trademark licensing and 
related companies. 


The Patent Symposium was held 
Wednesday afternoon in cooperation 
with the Section of Antitrust law, and 
following a luncheon at which Captain 
George N. Robillard, U.S.N. Ret., 
spoke on “Patents Arising from Gov- 
ernment Sponsored Research”. At the 
symposium, Jerrold G. Van Cise, the 
incoming Chairman of the Antitrust 
Section, Robert A. Bicks, Assistant 
Attorney General, and Floyd H. Crews, 
the incoming Chairman-Elect of the 
Section, delivered papers on the prob- 
lem of consent decrees in anti-trust 
patent cases. 


The business meetings of the Section 
started Monday afternoon and were 
completed by Thursday noon with all 
committee reports and resolutions care- 
fully considered. A good attendance 
was had at all meetings. Government 
officials, including Robert C. Watson, 
Commissioner of Patents, and Arthur 
Fisher, Register of Copyrights, ad- 
dressed the business meetings of the 
Section. In addition, John Merchant, 
of the trademark side of the Patent 
Office, and Walter Derenberg addressed 
the meetings. 


Social functions included a Western 
style cookout held Sunday evening and 
sponsored by the United States Trade- 
mark Association. The International 
Patent and Trademark Association, 
AIPPI, sponsored a luncheon on Tues- 
day at which P. T. Federico spoke on 
the Lisbon conference. 

The annual dinner of the Section 
was held Tuesday evening in the Silver 
Chimes Room of the hotel and was 
attended by over 230 members and 
guests. At the banquet a token of ap- 
preciation was presented to the Com- 
missioner of Patents for his untiring 
efforts in setting up the new role pro- 
hibiting advertising by those practicing 
before the Patent Office. Dr. Charles 
Irvin, who was sponsored by General 
Motors Corporation, was the banquet 
speaker. 

At the conclusion of the meeting 
John T. Love, of Chicago, assumed the 
office of Chairman of the Section. He 
was named Chairman-Elect at the Los 
Angeles meeting last year. The other 
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officers were elected Tuesday morning 
and include the following: Floyd H. 
Crews, of New York, Chairman-Elect; 
Joseph Gray Jackson, of Philadelphia, 
Vice Chairman; Karl B. Lutz, of Pitts- 
burgh, Secretary; Frank E. Foote, of 
Pittsburgh, member of Council for 
four years, and William E. Schuyler, 
of Washington, D. C., member of 
Council for four years. 


Following adjournment of the an- 
nual meeting, the new Council held a 
meeting to consider matters submitted 
by the new Chairman. 

Some sixty members of the Section 
enjoyed a week-end visit to Nassau on 


the SS. Florida, with an overnight stay 
at the Emerald Beach Hotel. 


Robert T. 
Patton 





SECTION OF 
MINERAL AND 
NATURAL RESOURCES LAW 


The Section has had a very active 
year under the chairmanship of Robert 
E. Lee Hall, of Washington, D. C. The 
year was further significant in the pro- 
gram arranged for the Section’s meet- 
ing at Miami Beach in August, which 
set a high mark for its scope and 
interest. 
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A panel on “The Economic Outlook 
on Future Natural Resources”, presided 
over by Elmer F. Bennett. Under Sec- 
retary of the Interior, featured ad- 
dresses by several leading economists 
in the field: on Atomic Energy, Philip 
Mullenbach, Vice President, Growth 
Industry Shares, Inc., and Growth Re- 
search, Inc.; on Coal, Oil and Natural 
Gas, Dr. Bruce Netschert, Senior Re- 
search Associate, Resources for the 
Future, Inc.; on Minerals and Public 
Lands, Dr. Joseph C. McCaskill, Office 
of the Assistant Secretary for Mineral 
Resources, United States Department 
of the Interior; on Water Resources, 
Irving K. Fox, Director of Water Re- 
sources Program, Resources for the 
Future, Inc. 

The Section Panel, with William R. 
Connole, Vice Chairman, Federal 
Power Commission, presiding, dealt 
with “The Section’s Outlook on Future 
Natural Resources”. Various specific 
aspects of this subject were ably cov- 
ered by the speakers: Harold P. 
Green, of Washington, D. C., discuss- 
ing Atomic Energy; William A. Evans, 
of Phoenix, Arizona, on the subject of 
Hard Minerals; Frank A. Barrett, 
General Counsel, United States Depart- 
ment of Agriculture, and former Sen- 
ator from Wyoming, discussing Public 
Lands; Rolla D. Campbell, of Hunting- 
ton, West Virginia, speaking on the 
coal industry; Raphael J. Moses, of 
Alamosa, Colorado, dealing with Water 
Resources; and Gene M. Woodfin, of 
Houston, Texas, on the subject of Oil 
and Natural Gas. 

A notably interesting feature of the 
Section’s program at Miami was the 


closing Joint Economic and Section 
Panel Discussion, moderated by Oren 
Harris, Chairman of the Committee on 
Interstate and Foreign Commerce, 
United States House of Representa- 
tives. This was an informal question 
and answer panel among the speakers 
who had previously appeared on the 
program and was also open to ques- 
tions from the floor. It brought out 
a wide participation and produced a 
lively and interesting exchange of 
views. 

At the Section’s business meeting the 
following Section officers were elected 
for 1959-60 : Chairman, Robert T. 
Patton, of Los Angeles, California; 
First Vice Chairman, Clair M. Senior, 
of Salt Lake City, Utah; Second Vice 
Chairman, Bernard A. Foster, of 
Washington, D. C.; Secretary, James 
D. Parriott, of Washington, D. C. 
Named as the Section’s Delegate to 
the Association’s House of Delegates 
was Clayton L. Orn, of Findlay, Ohio. 
New members elected to the Section’s 
Council were Elmer F. Bennett, Under 
Secretary of the Interior, and Carl 
Illig, of Houston, Texas. 

The newly elected Section Chairman, 
Robert T. Patton, appointed the fol- 
lowing as Chairmen of the Section’s 
Committees: Atomic Energy—Harold 
P. Green, Coal—Sherman E. Burt, 
General Advisory—Charles I. Francis, 
Hard Minerals—William A. Evans, 
Natural Gas—Jesse P. Luton, Oil— 
Norman Hanson, Public Lands—Don- 
ald S. Coye, Water Rights—John Shaw 
Field, Membership—William N. Bon- 
ner, Program—A. W. Walker, Jr., 
Publications—Gordon R. Carpenter. 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Secretary, Supervisor of Publications; 
Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 








Officers and Directors Meet 


On October 9 and 10, the officers 
and directors of the Junior Bar Con- 
ference met at the Mayflower Hotel in 
Washington, D. C., to make final plans 
and assignments for 1959-1960, the 
twenty-sixth year of the Conference. In 
attendance were J.B.C. Chaimnan Gib- 
son Gayle, of Houston, Texas; Vice 
Chairman William Reece Smith, Jr., 
of Tampa, Florida; Secretary Kenneth 
J. Burns, Jr., of Chicago, Illinois; and 
the four directors for this year, S. 
David Peshkin, of Des Moines, Iowa; 
Robert R. Richardson, of Atlanta, 
Georgia; James R. Stoner, of Washing- 
ton, D. C.; and Harry Wright III, of 
Columbus, Ohio. 

The next issue of the JouRNAL will 
carry the details of the policies and 
assignments which were decided upon 
at the meeting, including this year’s 
goals for particular committees of the 
Conference. Suffice it to say at this 
time that considerable attention was 
given to the two new committees which 
Chairman Gayle has established this 
year. At the suggestion of Charles S. 
Rhyne, Chairman of the Association’s 
Special Committee on World Peace 
Through Law, who gave an address on 
this subject at the Annual Meeting of 
the Conference in Miami Beach, the 
J.B.C. Committee on World Peace 
Through Law has been established un- 
der the chairmanship of Lewis A. 
Dysart, of Kansas City, Missouri. Mr. 
Dysart and the officers and directors 
met with Mr. Rhyne and his staff as 
an adjunct to the officers’ and directors’ 
meeting. 

The other new committee is con- 
cerned with Clients’ Security Funds 
and was established at the suggestion 
of Theodore Voorhees, Chairman of 
the Association’s Special Committee on 


this subject. Stanley H. Siegel, of 
Lewistown, Pennsylvania, and Richard 
F. Alden, of Los Angeles, California, 
are co-chairmen of this committee. 


Initial plans for the 1960 Annual 
Meeting in Washington, D. C., also 
received the attention of the officers 
and directors. The co-chairmen of the 
Annual Meeting committee, Edward 
F. McKie, Jr., and John E. Nolan, Jr., 
both of Washington, together with 
Walter F. Sheble, who is this year’s 
Chairman of the District of Columbia 
Junior Bar, met with officers and di- 
rectors for this purpose. The plans al- 
ready made by the committee point to 
another excellent Annual Meeting. 


William R. Cogar, of Richmond, 
Virginia, also met with the officers 
and directors to discuss this year’s 
program of the Affiliation Committee 
of which he is chairman. Twelve local 
Junior Bar organizations were affili- 


ated with the Conference at the An- 
nual Meeting in Miami Beach, increas- 
ing to eighteen the number of new 
organizations affiliated during the past 
year. The committee intends to con- 
tinue last year’s drive, particularly in 
areas of the country in which at the 
present time there is little local Junior 
Bar organization. 


Report to Locals 

The Report to Locals, initiated last 
year to inform junior bar organiza- 
tions of the results of the J.B.C. Award 
of Achievement competition at last 
year’s Annual Meeting, has again been 
published, covering the results of this 
year’s competition. This report con- 
tains a description of the projects and 
activities of the award-winning junior 
bar organizations, and has proved to 
be of great assistance to junior bar 
groups around the country in connec- 
tion with new ideas and suggestions for 
projects. As was done last year, those 
in attendance at the Annual Meeting 
as delegates to the Conference Assem- 
bly will report to their respective 
junior bar organizations, using this 
year’s Report as the basis of their re- 
marks. The Conference hopes by this 
program not only to engender in- 
creased interest in its activities, but 
also to be of as much assistance as 
possible to state and local junior bar 
organizations in connection with their 
own programs, 





William Reece Smith, Jr. 





Kenneth J. Burns, Jr. 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


Cinartes EVANS WHITTAKER: 
Professor Daniel M. Berman, of the 
Political Science Department of Wash- 
ington College at Chestertown, Mary- 
land, writes a valuable piece, “Mr. 
Justice Whittaker: A Preliminary Ap- 
praisal”, in the January, 1959, issue 
of the Missouri Law Review (Vol. 24, 
No. 1, pages 1-15; $1.00; Columbia, 
Missouri). 

Coming to the Court at age 56 from 
a large Kansas City law firm, Mr. 
Justice Whittaker brings with him the 
careful workmanship of the corporate 
lawyer. The transition at age 35 from 
thinking as a lawyer to thinking as a 
professor was difficult enough for me, 
and I can well imagine that the change 
to Supreme Court Justice has presented 
problems to Mr. Justice Whittaker. 
Thus, it is not surprising that Political 
Scientist Berman confesses an inability 
to appraise the opinions of his first 
year on the Bench. 

Significantly, Mr. Justice Whittaker 
wrete the opinion in Lehman v. Carson, 
353 U. S. 685, which reversed the 
opinion of Potter Stewart at the Cir- 
cuit and applied the McCarran-Walter 
Act retroactively. Yet it was the vote 
of Whittaker, J., in Trop (356 U. S. 86) 
that declared unconstitutional the un- 
just statute under which deserters lost 
their American citizenship while rapists 
kept theirs. And in Perez v. Brownell, 
356 U. S. 44, and Nishikawa v. Dulles, 
356 U. S. 129, Whittaker condemned 
unjust expatriation procedures. Yet in 
no area (even the economic) does 
Berman find Whittaker to have “adopt- 
ed so solid a position that modification 
would be difficult”. This is high praise 
indeed from an able critic of the Court 
and just all lawyers. 
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Having admired his Trop case vote 
and his excellent dissents in the defense 
plant cases (Murray, American Motors, 
Continental Motors, Borg-Warner) at 
the 1957 Term that Professor Berman 
could not be expected to discuss, for 
a long time I have plotted a law review 
article entitled “Gee, Whittakers, What 
a Judge!” I am relieved to see that 
Professor Berman, while not enthusi- 
astic after his study of his first year 
on the Court, agrees that, “Whit- 
taker’s atomic approach to the cases 
has its advantages.” 


En: Having written a piece on 
Erie v. Tompkins with those grand 
guys, George Bailey, Donald Day and 
John Gilhooley of which I am exces- 
sively proud (“Weary Erie”, 34 Cornell 
Law Quarterly 494) and which to me 
becomes more right every year, I read 
with great interest and pleasure “From 
Swift to Erie—A Real Brooding Om- 
nipresence” in my favorite law school 
newspaper, the Harvard Law Record 
(Vol. 28, Nos. 10 and 11 of April 16 
and 23, 1959). The author is Professor 
Howard E. Dean, of the Political Sci- 
ence Department of the University of 
Oregon, and a delightful job he has 
done despite the fact that footnote 
forty-three misspells my name and 
conceals the names of Bailey, Day and 


Gilhooley. 


Lawyers who have an Erie point 
(and doesn’t everyone?) would do 
well to write the Harvard Record at 28 
Everett Street, Cambridge 38, Massa- 
chusetts, and send forty cents for the 
two copies. However, do as I did and 
ask specially for a mimeographed copy 
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of the footnotes that were not printed 
in the two issues of the newspaper that 
carried Dean’s piece. 


The delightful thing about this ar- 
ticle is that it gives the background 
that led John Chipman Gray, Felix 
Frankfurter, Brandeis and others to 
argue that the great Story was wrong 
in Swift v. Tyson. And yet, at the 
same time Professor Dean presents the 
views of some of us (Charles Clark, 
William Crosskey and Robert Jackson) 
who believe Story was right. You will 
love the way Dean steers a middle 
course and his background lore can 
be swiped to embellish what might 
otherwise be a dull brief on either 
side of the question. 


Haseas CORPUS: I don’t sup. 
pose there are many lawyers who read 
this column that depend for their live- 
lihood on habeas corpus cases but 
there are a great many, I am sure, who 
from time to time, as a public duty, 
file petitions for habeas corpus. It’s 
the glory of our trade that we lawyers 
love cases we fight for principle so 
much that we pay for the privilege. 
My friend Jim Mann who emigrated 
to his nation’s capital from Glasgow, 
Kentucky, tells me he finds himself 
fighting harder for his charity clients 
than for his paying ones. This is every 
lawyer’s experience. 


All I can say is that the next time 
you file a petition for habeas cor- 
pus in a Federal District Court, you 
are missing the boat if you don’t 
read George Spelvin’s excellent study, 
“Habeas Corpus: Developments Since 
Brown v. Allen: A Survey and An- 
alysis” in the January-February, 1959, 
issue of the Northwestern Law Review 
(Vol. 53, No. 6, pages 765-780; $1.50 
per copy; Chicago 11, Illinois). 

Very interestingly, lawyer Spelvin 
concludes that since the monumental 
concurring opinion of Mr. Justice 
Frankfurter in Brown v. Allen, 344 
U. S. 443, there has been a sharp de- 
cline in the disposition of habeas 
corpus cases coming to the federal 
courts. In the six years “prior to 
Brown”, Spelvin finds “hearings were 
held in 8.5% of the cases while in the 
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subsequent five-year period the per- 
centage has fallen to 3.2%”. This came 
about in the face of an increase in the 


number of habeas corpus cases coming 
to the federal courts by an “average of 
fifty-seven cases per year”. The writer, 
therefore, concludes that Brown v. 
Allen has quantitatively reduced the 
burden of federal habeas corpus peti- 
tions and after detailed examination of 
the cases, concludes with the late Mr. 
Justice Murphy that “the prevention 
of undue restraints on liberty is more 
important than mechanical and un- 
realistic administration in the Federal 
Courts”. A significant paper that war- 
rants careful consideration. It could 
be, if the writer is right, that habeas 
corpus procedures have been reformed 
without our knowing it, thanks to Mr. 
Justice Frankfurter. 


Haartan, THE ELDER: The Ken- 
tucky Law Journal for the Spring of 
1958 (Vol. 46, No. 3, Lexington, Ky., 
$2.00 per number) has four leading 
articles devoted to Mr. Justice John 
Marshall Harlan who sat on the Su- 
preme Court for thirty-four years by 
the appointment of President Ruther- 
ford B. Hayes from 1877 until his 
death in 1911. Professor Alan F. 
Westin, of the Cornell Government 
Department, who has become Harlan’s 
official biographer, writes on “The 
First Justice Harlan: A Self-Portrait 
from His Private Letters” (pages 321- 
366). Mr. Justice John Marshall 
Harlan, Jr., has entrusted his grand- 
father’s papers to Westin as readers of 
this space know from comments here 
on Westin’s prior piece in 66 Yale 
Law Journal 637. Professor David G. 
Farrelly of the Political Science De- 
partment of the University of Califor- 
nia, who had custody of the Harlan 
papers from 1949 to 1955, writes on 
“Harlan’s Formative Period: The 
Years Before the War” (pages 367- 
406). We also commented here on 
Farrelly’s prior piece in 10 Vanderbilt 
209. Professor Henry J. Abraham of 
the Political Science Department of the 
Wharton School at the University of 
Pennsylvania writes on “John Marshall 
Harlan: The Justice and the Man” 
(pages 448-479). And, Professor 


Florian Bartosic, of Villanova Law 
School, writes on “The Constitution, 
Civil Liberties and John Marshall 
Harlan” (pages 407-447). 

Looking back on what I thought 
was, at the time, a magnificent law 
school course in constitutional law, the 
mention of Harlan, the Elder, fills me 
with mixed emotions. Taught in my 
youth that Holmes and Brandeis were 
the greatest of liberals and dissenters, 
it is disillusioning in my old age to 
realize that I was really being brain- 
washed in that the liberalism and dis- 
sents of the Senior Harlan are the 
greatest. Thus, while I have enjoyed 
in this issue the articles by the three 
political scientists, the piece that 
pleased me most is the one by Pro- 
fessor Florian Bartosic on the constitu- 
tional opinions of Mr. Justice Harlan, 
the Elder. 

Reading Bartosic’s article you are 
impressed by many things. First, at 
Bartosic’s industry and skill. The lad 
has read the 1,100 opinions that Harlan 
wrote and summarizes the few I know 
well accurately and interestingly. Sec- 
ond, through these pages comes a pic- 
ture of Harlan, the Elder, as a devoted 
defender of the civil liberties of the 
Negro, the Chinese, the Indian, the 
Hawaiian, the Puerto Rican, the 
Filipino and everyone. Third, you 
cannot help, in reading Bartosic’s 
study, letting your mind wander to 
the opinions of Mr. Justice John Mar- 
shall Harlan, Jr., his grandson and 
observe that, in certain fundamental 
points, the two are in genuine conflict, 
notably whether the Bill of Rights 
should apply to the states. 

There is little danger that law stu- 
dents of today will be graduated in 
ignorance of these great Harlan dis- 
sents as were those of my generation, 
and the Kentucky Law Journal de- 
serves the highest praise for an issue 
which is so worthwhile. It has given 
me, at least, greater pleasure than any 
other law review I have read this year. 


Jury TRIAL: One of my favorites 
is the Washington and Lee Law Re- 
view at Lexington, Virginia. It stems 
from having been taught insurance law 
at Cornell by that great master, the 
late Professor Vance, and how to play 
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contract bridge and try a jury case by 
the late John W. Davis who gave Tusca 
Morris, Otey McClellan and me the 
licking of our lives in the Clem Shaver 
Fairmont, West 
Vance and Davis were classmates at 
Washington and Lee. It is too bad 
neither is alive to read “Modern Trends 
in Trial by Jury” by United States 
District Judge Alexander Holtzoff of 
Washington, D. C., which appears in 
the Washington and Lee Law Review 
for the spring of 1959 (Volume 16, 
No. 1, $1.75 per copy). 


case at Virginia. 


The piece is very valuable in that 
Judge Holtzoff explains the historical 
and, to a degree, the constitutional 
background of the differences between 
state and federal jury trial. Since he 
was Secretary of the Advisory Commit- 
tee of the Supreme Court with respect 
to the Federal Criminal Rules and 
Executive Assistant to the Attorney 
General when the Federal Civil Rules 
were drafted and is the author of a 
fine book (with Barron) on federal 
practice and procedure, one is not sur- 
prised to find Judge Holtzoff strong in 
defending the right of the federal judge 
It is 
heart-warming to read that he agrees 
with de Tocqueville, the Earl of Birken- 
head, Sir Patrick Hastings and Judge 
Calvin Chestnut that juries perform 
their duties intelligently, even when, as 
they sometimes do, they refuse to 
follow comments by the trial judge on 
the evidence. Judge Holtzoff states that 
the percentage of error by juries is 
small and they “often show remarkable 
discernment and an almost occult and 
uncanny ability to differentiate be- 
tween numerous issues presented to 
them, even in complicated cases involv- 
ing multiple defendants and counts”. 
A most enjoyable article. 


to comment on the evidence. 


Porrer STEWART: At the last 
Decision Day (Monday, June 29, 
1959) of the October, 1958, Term, the 
Justice most discussed by those of us 
on the bleachers was Potter Stewart. 
By concurring in the result, his vote 
“sprung” Harriet Bouslog Sawyer. 
While a defense counsel in a Smith Act 
case at Honolulu before Judge Wiig, 
she had given a speech at Honokaa, 
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182 miles away, for which she had 
been suspended from practice for one 
year (Docket 326). 

When Justice Black concurred in 
Barr v. Matteo, Docket 350 (which 
along with the companion case of 
Howard v. Lyons, Docket No. 57, 
seems to say that bureaucrats are im- 
mune from even malicious libel), Mr. 
Justice Stewart dissented from the 
application of the rule in Barr. 


But the opinion at the October, 1958, 
Term that endears Stewart to “Eddie” 
Morgan, “Charlie” McCormick, Dean 
Wigmore in the grave, Jeremy Ben- 
tham in flesh and wax at University 
College, London, and me, is his 
Hawkins concurrence which is really a 
dissent (Hawkins v. United States 
(Docket No. 20) ). Hawkins was con- 
victed under the Mann Act for driving 
Lola Fay Mundy, age 17, in his orange 
Cadillac with the leopard-skin up- 
holstery from Dogpatch, Oklahoma, to 
Tulsa to work as a call girl for his 
estranged wife, Jane Wilson. En route 
Hawkins crossed to Mena, Arkansas, 
to get his headlight fixed. The Supreme 
Court reversed the conviction uphold- 
ing what Stewart so rightly calls the 
“sentimental relic” that a wife cannot 
testify against a husband. 


None of these three votes of Stewart, 
J., would have surprised me, had I 
read before June 29, 1959, the excel- 
lent appraisal of Stewart by Professor 
J. Francis Paschal in the summer issue 
of the new Duke Law Journal (Volume, 
1959, No. 3, pages 325-340; $1.50; 
Durham, North Carolina). 

At Yale as editor of the Yale Daily 
News, Paschal tells us Stewart believed 
“wholeheartedly in the philosophy of 
the New Deal”, even though at home 
in Cincinnati he was a Republican. 
Most interesting to me is Paschal’s dis- 
cussion of Stewart’s opinion at the 
Circuit in Lehmann v. United States 
ex rel. Carson, 353 U. S. 685, which 
was reversed in the Supreme Court 
over the dissent of Justices Black and 
Douglas who agreed with Stewart that 
the McCarran-Walter Act should not 
be retroactively applied. Dean Rostow 
and Professor Gulliver of Yale are high 
in his praise but I guess it’s lucky he 
went there instead of Texas or Chicago, 
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because he told the Ohio Bar Associa- 


tion in May of 1957 that “the conclu- 
sion” in Erie v. Tompkins was “reached 
on Constitutional grounds... beyond 
the power of Congress to disturb” 
(page 338). Since both McCormick at 
Texas and Crosskey at Chicago believe 
this the Achilles’ heel of the Erie opin- 
ion, I am sure they’d have busted him 
for this. 


Paschal’s piece ends on a discourag- 
ing note to old men, like me. He says 
Stewart’s appointment is “notice that 
a new generation is taking over in law 
as well as elsewhere” (340) and though 
no one asked him, the Pundit tells us 
Brennan was graduated from law 
school in 1931 and Stewart in 1941. 
Then, Paschal, in conclusion, says that 
Stewart 


does not have the passion of a Black 
or a Murphy in fashioning a new 
rampart. Neither does he have the 
feeling one senses in Harlan of puzzle- 
ment and wonder at a strange new 
landscape. And, certainly, he does not 
smart under the disillusionment which 
gave overtones of tragedy to Jackson’s 
career [page 340]. 


Even if I understood this, I could 
not agree with it. Stewart made the 
grade with me when he questioned the 
privilege of husband and wife in the 
case from Dogpatch, Oklahoma. 


Phacricat LAWYER: It is not 
only articles designed to instruct the 
practicing lawyer how to do a particu- 
lar job that has led many lawyers to 
regard this magazine as an indispens- 
able aid, but also its other features. 
For instance, there is in the front of 
each copy a short summary of each 
article and a short biography of the 
author. John E. Mulder runs a depart- 
ment called “C.L.E. Around the Coun- 
try”. It lists the various legal insti- 
tutes, panels, etc., that bar associations 
and law schools conduct for the “Con- 
tinuing Legal Education” [C.L.E.] of 
the practicing lawyer. Along with it, 
Mulder has a chart in each issue telling 
you at a glance the content, time, place 
and sponsorship of these discussions. 
Last year, the enterprising editor ex- 


panded this department to include 
law reviews and books. This year, as 
last, this new section entitled “C.L.£. 
Readings” will be written by Gerald 
Schulsinger, of the Washington, D. C., 
Bar, and the editor of this Department 
of the JouRNAL. There are eight issues; 
Jerry Schulsinger will write four and 
yours truly four. In the few years of 
its existence, the Practical Lawyer 
($8.00 for one year, $20.00 for three 
years, single issue, $2.00; 133 South 
36th St., Philadelphia, Pennsylvania) 
under the editorship of Paul A. Wolkin 
has more than justified the hopes of 
George Wharton Pepper, Herbert F. 
Goodrich and Harrison Tweed and 
the sponsorship of the Joint Com- 
mittee on Continuing Legal Edu- 
cation of the American Law Institute 
and our Association. No wonder its 
circulation of approximately 20,000 is 
the largest of any legal magazine ex- 
cept our JOURNAL. 


Raatic LAW: The Journal of Public 
Law of Emory University Law School 
(Atlanta 22, Georgia, $2.00 per copy 
or $3.00 per year) in its Spring, 1959, 
number (Volume 8, No. 1) has some 
excellent articles. David I. Mackie, 
Chairman of the Eastern Railroad 
Presidents’ Conference, has a challeng- 
ing piece (pages 1 to 65) as to “The 
Necessity for a Federal Department of 
Transportation”. Professor Arthur S. 
Miller, the Faculty Editor, tells me that 
the Journal has sold 8,000 reprints of 
Mackie’s article. Professor Beaney, of 
Princeton, writes on “Civil Liberties 
and Statutory Construction” (pages 
66-80). Father Joseph F. Costanzo, 
S.J., of Fordham, writes on “Thomas 
Jefferson, Religious Education and 
Public Law” (pages 81-108). Profes- 
sor Charles M. Kneier, of Illinois, 
writes on “The Use of the Police Power 
by Local Governments and Some Prob- 
lems of Intergovernmental Relations” 
(pages 109-124). Professor Stephen 
Gorove, of New York Law School, 
writes on “Internationalization of the 
Danube: a Lesson in History” (pages 
125-154). Our <Association’s former 
President, Charles S. Rhyne, made an 
address at Emory on Law Day, May |, 
1959, devoted to “World Peace” and 
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400% TAX HIKE 
SET ASIDE BY 
NEW APPRAISAL” 


Find out about types of appraisals you 
may need and how they are arranged 
“The 
Purposes of Appraisals,” which is 
yours for the asking. Write Marshall 


from the informative booklet 


and Stevens, 420 Lexington Ave., 
Dept. 283, New York 17, New York. 


*Actual case history on file. 





Van Cleve’s piece is the more timely 
because Carl Stutsman, of the Los An- 
geles Bar, and John Cranston, of the 
San Diego Bar, won the General Dy- 
namics and Aerojet cases against the 
County of Los Angeles (330 P. 2d 
794). More recently, the Supreme 
Court of the United States noted prob- 
able jurisdiction in Phillips Chemical 
Company v. Dumas Independent School 
District, 316 S. W. 2d 382, and that 
appeal will be heard at the October, 
1959, term. In addition, other litiga- 
tion is pending in Michigan and New 
Jersey. 


However, the greatest merit of the 
Van Cleve article is that it sets the 
problem in the perspective of federal- 
state relationships. Its more valuable 
feature is the discussion of the report 
of the Kestnbaum Commission on In- 
tergovernmental Relations to President 
Eisenhower in 1955, the testimony of 
Robert E. Merriam (now Deputy As- 
sistant to the President for Interdepart- 
mental Affairs) as Assistant to the 
Director of the Budget before the Sen- 
ate Government Operations Committee 
(84th Congress, Second Session) and 
the Administration bills (S. 4183 in 
the 84th Congress, Senate Report 2424, 
S. 967 and H.R. 2017 in the 85th Con- 
gress and S. 910 in the 86th Congress) . 
This is a superlative law review article 
in a field important and controversial. 
Hats off to Harry! 
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(Continued from page 1152) 

limitation of actions, marriage, owner- 
ship and possession, conveyances, sales, 
trusts, warranties, partnership, mort- 
gages. It was the Romans who de- 
veloped the conveyance of real estate 
by written instruments and subscribing 
witnesses, and passage of title by a 
will, also to be in writing and with 
subscribing witnesses. 


Less Influential... 
Roman Criminal Law 

The criminal law of Rome, whether 
because less known and studied or less 
developed did not have anywhere near 
as widespread or profound an influence 
as its civil law. The Roman criminal 
law was the equivalent of the nullum 
crimen nulla poena sine lege and it 
became the basis of the inquisitional 
criminal procedure system of civil law 
countries, generally regarded by com- 
mon lawyers as inferior to the Anglo- 
American system. But to the credit of 
Roman criminal law, intent was of im- 
portance as to homicide and it gave us 
the presumption of innocence. “Every 
important doctrine of habeas corpus 
was in the Digest” and the words that 
it is better that five guilty persons 
should escape unpunished than one in- 
nocent person should die, echo those of 
Trajan. We do not enter upon the great 
debate over the superiority of Anglo- 
American criminal procedure over con- 
tinental inquisitional methods derived 
from the Roman law. 

From Rome came much of admiralty 
law, the law merchant made part of 
the English and therefore the American 
law by Mansfield, and the canon law. 
This did not merely govern churchmen 
but many phases of the life of laymen. 
For down the centuries through Isadore 
of Seville (c. 570-636), and more im- 
portantly Gratian’s Decretum of 1140 
the church developed a great system of 
cosmopolitan jurisprudence that stood 
side by side with the civil law. For 
centuries English judges and chancel- 
lors were churchmen learned in both 
canon and civil law who brought into 
law and equity from the canon law 
principles derived from the Roman law 
such as good faith, just price and un- 
fair competition. 

Equity was profoundly influenced by 
the canon law, partly because so many 


What the World Owes to Roman Law 
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English judges and chancellors were 
ecclesiastics. They took many of its 
guiding and formative principles and 
many of its positive rules from the 
Roman aequitas in substance identical 
with the law of nature and the jus 
gentium. Some of the canon law in- 
fluences, however, were unavowed or 
disguised and difficult to trace. As 
Jenks says: “The influence of Roman 
law became in England secret, and as 
it were illicit.” Nevertheless the Court 
of Chancery was “Roman to the back- 
bone.” 

We owe to Rome not only many of 
the basic principles of our law. We 
owe to it the very science and art of 
law itself. For it was not the Greeks, 
it was the Romans who developed con- 
cepts of law, classification, definitions, 
methods of reasoning from basic prin- 
ciples, a system of analyzing cases such 
as that employed today by every judge 
and lawyer throughout the Western 
world, They emphasized rational argu- 
ment, based on fixed principles of law 
and the direction of a trial by a presid- 
ing judge and a free valuation of the 
evidence. They developed a system of 
litigation, through legally trained ad- 
vocates before learned judges. So it is 
that when lawyers reason today any 
place in the Western world, they reason 
as Roman lawyers and judges rea- 
soned. Even the language of English 
and American law today comes from 
the Latin of the Roman law through 
the French, so that it is impossible to 
discuss legal problems today without 
using not only concepts but even words 
which come from Rome, such words as 
“contract”, “agreement”, “obligation”, 
“debt”, “partner”, “guarantee”, “slan- 
der”, “payment”, “master”, “servant”. 
The language of the Roman law be- 
came a lingua franca for universal 
jurisprudence. 

Says Holdsworth: 

Roman law supplied a method of rea- 

soning upon matters legal and a power 

to create a technical language and 
technical forms which will enable pre- 
cise, yet general rules to be evolved 
from a mass of vague customs and 
particular cases. 


and a great French scholar has written: 


The Romans have fixed for all times 
the categories of juristic thought. 


Justice, not the mere letter of the 


law, was the great ideal given to the 
world by Roman law: justice not only 
in the adjudication of controversies 
between individuals, but between the 
individual however poor and weak and 
the state however powerful. And most 
of all justice was to be the justification 
of the state, for without it the state 
would be, in the famous words of St. 
Augustine in 426 only organized brig- 
andage. This justice was to be obtained 
by a rule of law binding on peoples and 
rulers alike, the stoic natural law as 
universal as the Church which chris- 
tianized it, and based, not upon will, 
but on reason. 


Our memory of the Pax Romana 
and of a world bound together not only 
by the legions and the great highways 
but by a common law and allegiance is 
often blotted out. For we remember 
dramatic Suetonius, the destruction of 
liberty by secret police, informers and 
armed force, often under drunken or 
half-insane emperors, more beasts than 
men: Nero and Caligula. We know that 
the maxim quod principi placuit legis 
habet vigorem, that what pleases the 
prince has the force of law, and Ulpi- 
an’s statement princeps legibus solutus 
est, the prince is above the law, for 
centuries were used to justify absolute 
power. But they did not represent the 
true philosophy of Roman constitu- 
tional law. 


For Ulpian continued: “Utpote cum 
lege regia, quae de imperio ejus lata 
est, populus ec et in eum omne suum 
imperium et potestatem conferat.” The 
emperor’s will is law, but only because 
the people choose to have it so. As 
Mcllwain has said, “The fundamental 
doctrine underlying the Roman state, 
its true guiding spirit is constitutional- 
ism not abolutism.” So it was that 
John of Salisbury about 1159 wrote 
that “a tyrant is one who oppresses the 
people by rulership based on force, 
while he who rules in accordance with 
the laws is a prince”. A tyrant could 
rightfully be slain and Bracton a cen- 
tury later in his great work, the entire 
form of which and one third of its 
contents were directly borrowed from 
the Corpus Juris, used the famous 
words “the King ought to be under no 
man but under God and the law”. These 
were the words thrown in the face of 
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James | at peril of the Tower and the 
block by Lord Coke in one of the 
highest points in the history of human 
liberty. And the Carlyles found in the 
doctrine of popular consent one of the 
sources for the theory of social con- 
tract and one of the foundations for 
medieval and modern democracy. 
International law is based upon 
Roman and natural law. Classical, 
Christian, Aristotelian, Thomistic con- 
cepts of natural law dominated the 
medieval world in which the first prin- 
ciple of political sovereignty was the 
supremacy, not of the prince but of 
the law. Therefore it is not surprising 
that with the rise of modern nations 
Vitoria (c. 1483-1546), founder of 
international law as a science based 
largely on natural law should say that 
the world as a whole in one manner is 
a single state, that all men belong to a 
universal society and that no nation is 
self-sufficient. For all have need of 
and are subject to everlasting prin- 


The Hawaiian 
Constitution 


(Continued from page 1148) 

get to provide for any added revenues 
or borrowing that may be necessary to 
meet the proposed expenditures. This 
is a practical attempt to eliminate un- 
balanced budgets. The Legislature is 
to appoint an Auditor by majority vote 
of the members of the Legislature in 
joint session. The Auditor has the duty 
to post-audit and to report to the 
Governor and the Legislature. 

Article VII is the local government 
article. The Legislature is required to 
create counties as the major political 
subdivision of the state and may estab- 
lish other subdivisions. This is the 
usual pattern among the various states. 
Only Louisiana with parishes and 
Alaska with boroughs depart from this 
pattern. Each subdivision is granted 
self-government, but this is potentially 
nullified by the further provision that 
the exercise of this self-government is 
to be done “within such limits and 
under such procedures as may be pre- 
scribed by law”.8 

Article VIII makes it the obligation 
of the Legislature to provide for: (1) 
the protection and promotion of the 


ciples of universal law based on reason: 
on principles of reason treaties should 
be observed: no nation is above the 
law. 

Roman law founded our profession, 
established its techniques, gave us basic 
principles of law and of equity founded 
not upon mere force, will and expedi- 
ency but upon reason and the essential 
nature of all men and upon everlasting, 
immutable truths. It stood for the 
equality of all men and for a rule of 
law governing nations as well as men. 
And above all it gave us ideals of 
justice. And justice is the queen of 
virtues, rightful sovereign of the world. 

It was fitting therefore, that Vergil, 
living when Rome was sovereign of the 
world, should foretell the role that 
Roman law would play during the 
rolling centuries among generations of 
men yet unborn: 


Others no doubt, will better mould the 
bronze 


public health, (2) the treatment, re- 
habilitation and care of mentally and 
physically handicapped persons, (3) 
assistance for persons unable to live in 
a manner compatible with decency and 
health, (4) slum clearance and low in- 
come housing, and (5) the conservation 
of natural beauty spots as well as 
those of historic or cultural interest. 
Article IX directs the establish- 
ment of a public school system free 
from sectarian control as well as a 
university (the University of Hawaii), 
libraries, and other institutions. Segre- 
gation on the basis of race, religion or 
ancestry is specifically forbidden. The 
wall of separation between church and 
state in this area is guaranteed by the 
proviso that public funds shall not be 
used “for the support or benefit of any 
sectarian or private educational insti- 
tution”. A state Board of Education is 
to be appointed by the Governor and 
Senate. This board, in turn, is to name 
a Superintendent of Public Instruction 
as its executive officer. The members of 
the Board of Regents of the University 
of Hawaii are to be appointed by the 
Governor and Senate. The President of 
the University who, along with the 
Superintendent of Public Instruction, 
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To the semblance of soft breathing, 
draw from marble 
The living countenance; and others 


plead 

With greater eloquence, or learn to 
measure 

Better than we, the pathways of the 
heaven, 

The risings of the stars: remember, 
Roman, 

To rule the people under law, to 
establish 

The way of peace, to battle down the 
haughty, 

To spare the meek. Our fine arts, these, 
forever. 


And so today, though Roman power 
has few conquered lands, Roman law 
may say as Ovid, born two thousand 
years ago, did in the concluding lines 
of his Metamorphoses: 


I shall be read and through all 
centuries, 
If prophecies of bards are ever truth- 


ful, 


I shall be living, always. 


is to be an ex officio voting member of 
the Board of Regents, is to be named 
by the Board, which is the policy- 
formulating body for the University. 
Article X is concerned with the con- 
servation of natural resources. The 
Legislature is ordered to vest the 
powers of management and disposition 
of these natural resources—agricul- 
tural, fish, mineral, forest, water, land, 
game, and others—in one or more 
executive boards or commissions, All 
fisheries of the sea waters are to be 
free to the public, subject to vested 
rights. Any possibility of preferential 
treatment for private interests with re- 
spect to natural resources is guarded 
against by the requirement that the 
state power over public lands is to be 
exercised only by general laws except 
where public agencies are involved. 
Further, the public lands are to be 
used for the development of farm and 
home ownership on as widespread a 
basis as possible. This last provision 
reflects the historic background of land 
ownership in the Islands where lease- 





Connecticut has adopted legislation to 
abolish counties and leave towns as the first 
subdivision below the state level. 

8. For a description of the nie centra- 
lized government which has evolved Hawaii 
see Norman Meller, Centralization in Hawaii: 
Retrospect and Prospect, 52 Am. Pot. Scr. Rev. 
98-107 (March, 1958). 


November, 1959 « Vol. 45 1221 











The Hawaiian Constitution 


holding arrangements have been prev- 
alent and (on Oahu) land available 
for ownership in fee has been in 
chronically short supply. 

The following Article (XI) continues 
the consideration of home lands by 
adopting as a law of the state the 
Federal Hawaiian Homes Commission 
Act of 1920. The treatment of the 
Hawaiian Homes Commission Act 
(under which residential and home- 
steading properties are supplied at an 
annual rental of one dollar to persons 
of at least half-Polynesian ancestry) 
comprises a constitutional anomaly. 
The act admitting Hawaii to the Union 
provides that those sections of the 
Hawaiian Homes Commission Act 
which relate to its administration can 
be amended in the state constitution or 
by statute, but that other sections, in- 
cluding those dealing with funds, can- 
not be amended without the consent of 
the United States. No parallel restric- 
tion upon the self-government of an 
American state appears to have been 
imposed by Congress, and in the light 
of the determination of previous simi- 
lar, but different, restrictions, the pro- 
vision may be legally vulnerable.® 

Article XII guarantees to employees 
in private enterprise the right to 
organize and to bargain collectively. 
Those in public employment are ex- 
tended the right to organize and to 
present to the government their griev- 
ances and proposals. 

The boundaries, the capital (Hono- 
lulu), and the state flag (the Hawaiian 
flag, modelled after the British) are 
established in Article XIII. 

Article XIV contains general and 
miscellaneous provisions, some of which 
are unusual. The merit principle is 
adopted for public employment subject 
to law. Any public employees’ retire- 
ment system is to be a contractual 
relationship not subject to diminution 
or impairment. Loyalty to federal and 
state governments is made a qualifica- 
tion for public employment and a con- 
stitutional oath is set forth. The “exclu- 
sion principle” is recognized with the 
provision that “the enumeration in this 
constitution of specified powers shall 
not be construed as limitations upon 
the power of the state to provide for the 
general welfare of the people”. 
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In Article XV are set forth the de- 
tails of revision and amendment of the 
constitution. Two methods are provided, 
by convention and by the Legislature. 
The periodic submission plan is adopt- 
ed in the requirement that at least 
every ten years the question of calling 
a constitutional convention must be 
submitted to the electorate.!° The pos- 
sibility that the Hawaiian Legislature 
may neglect to do this is guarded 
against by providing that the Lieuten- 
ant Governor must certify the question 
of calling a convention if the Legisla- 
ture has failed to do so. The Legisla- 
ture may propose amendments by a 
two-thirds vote of each house at one 
session after the Governor has received 
at least a ten-day written notice of the 
final form of the proposed amendment. 
Alternatively, amendments can be pro- 
posed by a majority vote of each house 
on the proposal at each of two succes- 
sive sessions. 


Regardless of whether the amend- 
ment is proposed by convention or by 
the Legislature, it is then submitted to 
a vote of the electorate at a general 
election. The proposition must secure 
a majority of all of the votes cast on 
the question and this favorable vote 
must also constitute at least 35 per 
cent of the total number of registered 
voters. There is the further require- 
ment that any amendment proposition 
either changing this provision or chang- 
ing the representation from any Sena- 
torial district must be approved by a 
majority of the votes cast upon the 
question in each of a majority of the 
four counties of the state. The Gover- 
nor’s power of veto does not apply to 
any proposed amendment. In effect 
this provision precludes reapportion- 
ment of the Senate, since the “outer” 
islands, other than Oahu, cannot be 
expected to approve a reduction in 
their representation. 


The final article (XVI) is the very 
necessary but transitory Schedule 
Article. This contains the details and 
the step-by-step procedure for putting 
the Constitution into effect. All laws in 
force in the Territory of Hawaii are to 
continue in force until their expiration, 
amendment or repeal.!! All legal de- 
terminations and court actions are to 


continue unaffected. The debts and lia- 









bilities of the Territory are to be as. 
sumed by. the State of Hawaii. All 
officers of the Territory and of local 
governments are to continue in office 
until superseded. The Lieutenant Gover. 
nor is to succeed to the powers and 
duties of the Secretary of the Territory. 

Also included in this article are de- 
tails covering the election of the first 
officers of the state and the first mem- 
bers of Congress from the state. The 
effective date of the Constitution is set 
as “immediately upon the admission of 
Hawaii into the Union as a state”, 
Under the admission act, this was 
accomplished by proclamation of the 
President, on August 21 of this year. 

The Hawaii Constitution is brief 
(11,400 words)!? and generally in- 
corporates the better constitutional pro- 
visions of the other American states, 
Its drafters, however, did not com- 
pletely avoid the trap of being overly 
specific in dealing with quantities. The 
state debt limit of sixty million dollars, 
which seemed generous when the con- 
stitution was drafted nine years ago, 
is inadequate to the point of temporar- 
ily embarrassing the fiscal operation of 
the new state. The requirement that the 
lower house be reapportioned on or 
before June 1, 1959, proves to be in- 
effective, because the delay in achiev- 
ing statehood left Hawaii without a 
state legislature on that date. 

In addition, the Congress placed 
unusual limitations on Hawaii by re- 
quiring, in the act of admission, that 
basic amendments to the Hawaiian 
Homes Commission Act be approved 
by the United States in order to be 
effective. Despite these difficulties and 
shortcomings, however, the Constitu- 
tion of the State of Hawaii affords a 
good structure for the governance of 
the fiftieth state. 





9. This may very well depend on whether 
the courts regard the arrangement as con- 
tractual with a wre quo basis. Cf. Coyle v. 
Smith, 221 U. S. 559 (1911) and Stearns v. 
Minnesota, 179 U. S. 223 (1900). 

10. Nine other states, including Alaska, have 
this provision for the submission of this ques- 
tion at intervals. Most of these states provide 
for twenty-year intervals, but Iowa and Alaska 
have also specified ten years. : 

The Hawaii statehood act (Section 15 of 
Public Law 86-3; 73 Stat. 4) provides that 
territorial laws enacted by the Congress shall 
terminate within two years of admission, oF 
upon the amendment or repeal of such laws by 
the State of Hawaii, whichever first occurs. 

12. Only ten states have shorter constitutions, 
the most recent of these being that of Tennessee 
(1870). the other recent constitutions, 
Georgia’s (1945) has 25,000 words, Missouri's 
(1945) has 30,000, New Jersey’s (1947) has 
12,500, and Alaska’s (1956) has 12,000 words. 
See Tue Book oF THE STATES, 1958-1959, page !1. 
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Elizabethan 
Whodunit 


(Continued from page 1163) 


was a storm said to have been de- 
scribed in a private letter from one 
Strachey, written July 15, 1610, from 
the Virginia Colony. The letter told of 
a storm off Bermuda in 1609 in which 
Sir George Somers’ ship was wrecked. 
Stratfordians have assumed that this 
was the particular storm the author had 
in mind when he wrote The Tempest, 
and that passages in that play relate to 
the Virginia Colony. In the play Ariel 
speaks of “the still-vex’d Bermoothes”. 
On the assumption that Ariel is refer- 
ring to Bermuda and to storms at sea, 
the words clearly indicate that storms 
there, as elsewhere, are recurrent in 
their very nature. To choose a particu- 
lar storm without further identification 
of it seems hardly justifiable. It would 
appear just as likely that the reference 
was to a storm off Bermuda in 1588, 
which was an unusually bad one. 
However, Chambers tells us the letter 
in question from Virginia was not 
made public generally until 1625, two 
years after the First Folio was pub- 
lished. In that case it could hardly 
have informed the Stratford man who 
died in 1616 about the 1609 storm or 
about events in Virginia. On the other 
hand the Oxfordians claim that Lord 
Oxford knew about events in Virginia, 
particularly on Roanoke Island, since 
the Virginia Company was formed be- 
fore his death and members of his 
family and close friends were members 
of the Virginia Company. 


One is puzzled about the insistence 
that The Tempest relates to a storm off 
Bermuda. Careful reading of the play 
makes it quite clear that the storm in 
the play occurred not off Bermuda, not 
even in the Atlantic, but in the Medi- 
terranean. Professor George Lyman 
Kittridge, an orthodox Stratfordian, 
on page xvi of his Introduction (1939) 
says this about it: 


Impatient and vagarious fancy has 
busied itself, from time to time, with 
identifying Prospero’s island. That it 
is not Bermuda would be manifest, if 
proof were necessary, from i.2.228.229. 
We are to imagine it as somewhere in 


the Mediterranean, not so very far off 
the route from Tunis to Naples; as 
well-known to Algerians, but not to 
the Milanese and Neapolitans; and as 
nearer to the African than to the 
Italian Coast. But it is not to be ider 
tified with anything in the map... 


Another example of the chronology 
argument relates to a reference in 
Macbeth to the reputed miraculous 
cures of the “King’s disease” (the 
‘King’s evil’’—probably scrofula) 
effected by the Sovereign’s touching the 
sufferer. It is claimed that this is a 
reference to cures said to have been 
effected by James I by means of touch- 
ing persons suffering from this disease, 
and hence that Macbeth must have 
been written after James came to the 
throne in 1603. The fact has apparently 
been overlooked that Queen Elizabeth 
herself was reputed to have cured per- 
sons suffering from this ailment by 
touching them. 


Still another example is the reference 
in King Lear to “these late eclipses” 
which has been assumed by Stratford- 
ians to refer to a nearly total eclipse of 
the sun and a partial eclipse of the 
moon, both in 1605. However, as 
Chambers points out, these had been 
predicted as early as 1588. Although 
Chambers “tentatively” dates the play 
in 1605, he writes that sources of the 
story of Lear were available much 
earlier. Eclipses of sun and moon have, 
of course, been recurring experiences 
of mankind since before the dawn of 
civilization. One wonders why, if the 
passage in question was intended to 
refer to specific current events, the 
world’s greatest playwright should have 
confused his audience by placing them 
in the play back in the dim past during 
the reign of a mythical prehistoric 
king. A naval astronomer, Admiral 
Holland, is cited as authority for the 
statement that the 1605 eclipses were 
not visible except around Borneo, but 
that similar eclipses were visible in 
England in 1586, 

The weakness of the so-called 
“Chronology Argument” is that there 
is no manuscript extant, nor any exter- 
nal evidence whatever to indicate when 
any of the works was written, except, 
of course, the fact that each must of 
necessity have been written at some 


Elizabethan Whodunit 


time prior to the earliest date when it 
was produced or published. We cannot 
be sure of the earliest production dates. 
Extensive efforts have been made by 
ikespeare scholars to estimate when 
e plays were written, by means of 
internal evidence of style, and by what 
seem to be references in them to actual 
known events. Both methods are specu- 
lative at best, and the latter has the 
further objection of unduly discount- 
ing the author’s imagination. To try to 
find a corresponding historical event 
as the basis for each episode, situation 
or reference in the plays not only de- 
preciates the author’s imagination, but 
also may prove a will-o-the-wisp to lead 
one far astray from the truth. 

It should also be remembered that 
generally dates for each of the works 
were estimated on the assumption that 
the Stratford man wrote them; and, 
whether consciously or unconsciously, 
dates were assigned so as to be con- 
sistent with that assumption. In many 
cases later research has uncovered evi- 
dence of versions of the works written 
much earlier than the conventionally 
accepted dates so assigned. 


Shaksper Unnoticed as a 
Literary Man 

The original article, after briefly 
“summarizing the only contemporane- 
ously recorded and substantiated facts, 
carefully reviewed and checked”’, 
stated: 


Nowhere apart from the works them- 
selves (italics added) was a Shaksper 
or Shakespeare referred to during his 
lifetime either as a playwright or a 
poet. 

No contemporary historian mentions 
either Shaksper or Shakespeare. 

We find no external evidence to 
identify William Shaksper of Stratford, 
or Shakespeare the actor, as an author. 

During Shaksper’s entire life... not 
one of his contemporaries ever referred 
to him personally as a writer. The 
only references to Shakespeare were to 
writings with which that name was 
connected, and none referred other- 
wise personally to a writer of that 
name. } 

Shaksper lived unknown as a literary 
man, and died unnoticed. 


Some readers seem to have misunder- 
stood what these words mean. As a 
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result of assuming that the Stratford 
man was the writer, they have fallen 
into the easy error of construing any 
reference to Shakespeare or to the 
works as a reference to the Stratford 
man, or even as evidence that it was 
he who was the author. This is under- 
standable and natural to all of us who 
were taught the orthodox tradition; 
but it is nonetheless an error. There 
are, of course, the works themselves, 
some of which were published during 
Shaksper’s lifetime as having been writ- 
ten by Shake-Speare (Shakespeare). 
There are allusions in contemporary 
writings during Shaksper’s lifetime to 
the Shakespeare works, and to a person 
who wrote them, without otherwise 
identifying him in any way. However, 
not one of these allusions during the 
lifetime of the man of Stratford re- 
ferred to him in any way as a writer, 
or connected him with the writer, or 
made any allusion whatever to the 
writer to identify him even remotely 
with the man of Stratford. Accordingly 
none of those allusions has the slightest 
probative value as to the identity of 
the author. 


The statements made above can eas- 
ily be checked in Appendix B, “Con- 
temporary Allusions” in Sir Edmund 
K. Chambers’ work cited above. There 
he lists and quotes every one of the 
allusions no matter how tenuous the 
connection, beginning with Edmund 
Spenser’s allusion to “Willy” in 1591 
and including allusions by Nashe; 
Greene; Chettle; Edwardes; Willobie; 
Drayton; Southwell; Covell; Meres; 
Barnfield; Marston; Harvey; Elizabeth 
Wriothesley, the Countess of South- 
ampton; Weever; Jonson; Bodenham; 
Mannigham; Parsons; Davies; Sco- 
loker; Camden; Barksted; Speed; 
Webster; Heywood; Carew; Freeman; 
Drummond; Howes; Porter; Beau- 
mont; Bolton; as well as some allusions 
which are anonymous or whose authors 
are not identified. Chambers has in- 
cluded everything that could conceiv- 
ably be supposed to refer to the author 
or the actor, and he himself rejects a 
large number of them as not in his 
opinion being references to either. 
Other allusions were after the death in 
1616 of the man of Stratford. 


Not one of all the allusions to the 
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works made during Shaksper’s lifetime 
contained a single word which identi- 
fies the writer with the man of Strat- 
ford or with the actor. In none of 
them is there a reference to the Strat- 
ford man to indicate he ever wrote 
anything or was the author of anything 
other than his will. 


All of the allusions during the Strat- 
ford man’s lifetime to the works or to 
someone who wrote them are part of 
what the orthodox Stratfordians call 
the “documentary proof” of the author- 
ship. But of what are they proof? 
Only of the fact that there was a writer 
who wrote magnificent poetry and 
plays under the name of William 
Shake-Speare (Shakespeare). On that 
point, however, there is and has been 
no disagreement whatsoever, anywhere. 
But to offer these allusions as proof of 
who the writer was, whether the man 
of Stratford or someone else, is another 
matter. On that point all of these allu- 
sions are, in legal jargon, “incompetent, 
irrelevant and immaterial”, for not one 
of them even purports to identify the 
writer with anyone. 


The allusions to the actor, made 
during the Stratford man’s lifetime, 
and the allusions to the Stratford man 
himself, all fail to identify either of 
them with the writer. They are in- 
cluded by Chambers in his Appendix 
B together with the various allusions 
to the writer. This inclusion is natural, 
because Chambers believed the Strat- 
ford man and the writer were the same 
person. His opinion is entitled to great 
respect, as is that of anyone who ap- 
proaches the question of the author- 
ship sincerely and objectively. But his 
opinion, supported by no definite rec- 
ord, is only an opinion, and, of course, 
cannot be regarded as proof. One or 
two of these allusions require special 
mention. 


Allusions by Robert Greene and 
Henry Chettle. The orthodox Stratford- 
ians cite a passage in Robert Greene’s 
Groats-Worth of Wit, published in 
1592, to establish that the man of Strat- 
ford was the author of the works. This 
passage is addressed to playwrights 
(“To those gentlemen... that spend 
their wits in making plaies”), and 
warns them against actors, whom 
Greene calls “puppets”, “apes”, and 





‘“‘groomes’. He describes one of 


these as 


...an upstart Crow, beautified with 
our feathers, that with this Tygers hart 
wrapt in a Players hyde, supposes he 
is as well able to bombast out a blanke 
verse as the best of you: and beeing 
an absolute Johannes fac totum, is in 
his owne conceit the onely Shake-scene 
in a countrey. 


It has been contended that this is an 
allusion to Shakespeare, because of the 
word “Shake-scene”, and because the 
words “Tygers hart wrapt in a Players 
hyde” are similar to the passage in 
3 Henry VI, “O tiger’s heart wrapt in 
a woman’s hide”. As for the word 
“Shake-scene”, some scholars believe it 
means a “scene-shifter” or “stagehand”. 
It is doubtful if the word is anything 
more than a derogatory, made-up name 
for a ranting actor. (The word “shake- 
rag” is such a made-up name for a dis- 
reputable person.) The use of a capital 
initial letter is of no significance, for 
such occasional capitalization of a com- 
mon noun is characteristic not only of 
the passage in question but also of 
Elizabethan writing in general. The 
context, moreover, clearly shows that 
the person alluded to is an actor, not 
a playwright. Actors at the time were 
scathingly called “puppets”, “apes”, 
“grooms” and “crows”. It is also ob- 
vious that the actor alluded to was 
not one of the playwrights who were 
warned, for if he were, the passage 
would be ridiculous in warning a man 
against himself. The assumption that 
the “upstart crow” was the author of 
Henry VI is therefore not tenable, but 
in any event would not identify him as 
the Stratford man.12 Henry Chettle, 
Greene’s publisher, wrote an epistle the 
same year, but after Greene’s death, 
apologizing for having published 
Greene’s outburst, saying it had of- 
fended some play-makers. But the in- 
ference that Chettle’s epistle was an 
apology to Shakespeare requires an 
illogical second assumption based upon 
the untenable first assumption, and 
neither allusion contributes anything 
toward identifying the author of Henry 
VI with anyone. 





12. Chambers in Volume 1, at page 287 says 
of the passage ‘“‘This does not in my view give 
+ any information about the authorship of the 
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The contemporary allusions by others 
to the author’s works are virtually 
unanimous in their lavish praise, but 
they reveal nothing about who the 
author was. The Shakespeare plays 
were immensely popular at the time. 
Yet Camden, the historian. made but 
one allusion to Shakespeare, placing 
him last in a list of ten poets, but 
never mentioning one other fact about 
him or identifying him.!* In Camden’s 
list of worthies of Stratford in 1605, 
there is no reference whatever to Shak- 
sper or Shakespeare. Camden wrote 
7000 words on the events of the year 
1616, but never mentioned the death 
in that year of Shaksper or Shake- 
speare. Stowe in his Annals made no 
mention of Shaksper or Shakespeare 
whatever, nor, so far as has been dis- 
covered did any other contemporary 
historian. 


Although eulogies were commonly 
written upon the occasion of the death 
of a well-known writer, not one word 
appeared even taking notice of the 
death of the man of Stratford. 

The records in Stratford and in 
London during the lifetime of Shaksper 
are set forth and quoted at length in 
Appendix A—“Records” in Chambers’ 
work. There are records of christen- 
ings, marriages and burials in the fam- 
ily of the Stratford man, and some two 
dozen contemporary records about him 
in real estate transactions, actions at 
law, wills, tax defaults, business activi- 
ties, etc. There are two contemporary 
references (before 1616) to a William 
Shakespeare as an actor.14 These are 
briefly summarized in the original ar- 
ticle. Examination of all these records, 
which, with Chambers’ comments on 
them, cover the first 185 pages of 
Volume 2 of Chambers’ work, reveals 
not one contemporary record to iden- 
tify the man of Stratford or the actor 
as a writer. 


Appendix C in the Chambers’ work 
is called “The Shakespeare-Mythos”. It 
includes the various fanciful myths, 
fables, rumors and hearsay about the 
poet, which could not with honesty be 
included in Appendix A, “Records”, or 
in Appendix B, “Contemporary Allu- 
sions”. The earliest source quoted in 
Appendix C is dated 1625, almost ten 
years after Shaksper’s death. Chambers 


has included all these legends apparent- 
ly in the interest of omitting nothing; 
but he also points out wherein they are 
unreliable. For example, he quotes the 
account given by Thomas Plume 


(about 1657) which tells of Shaksper: 


He was a glover’s son—Sir John Mennis 
saw once his old Father in his shop—a 
merry Cheekd old man—that said— 
Will was a good Honest Fellow, but 
he durst have crackt a jeast with him 
at any time. 


Chambers tells us that Shaksper’s fa- 
ther died in September, 1601, and that 
Sir John Mennis was born in Kent, 
March 1, 1599, little over two and one- 
half years earlier. Sir George Green- 
wood characterized this account as the 


...sweetly unsophisticated impression 
of the innocent little toddler, who at 
the age of two and one-half travelled 
with his nurse from Kent to Stratford 
for the purpose of interviewing Shak- 
sper’s father! 


As another example, in 1693, more 
than three-quarters of a century after 
Shaksper’s death, one Dowdall wrote a 
letter reporting a statement made by a 
man who was alive during Shaksper’s 
lifetime. That man was the parish clerk 
at Stratford who was then over 80 
years old. He said that Shaksper ran 
away from Stratford to London and 
there was “Rec'd (received) into the 
playhouse as a servitur(e), and by this 
means had an opportunity to be wt. 
he afterwards prov’d”. The 
account is silent as to what that was. 


(what) 


It cannot be seriously contended, 
and Chambers himself does not appear 
to believe, that the contents of Ap- 
pendix C constitute valid evidence. 

Appendix D in Chambers’ work gives 
the record of “Performances of Plays”. 
Except in one instance referred to be- 
low these have little if any bearing 
upon the question of the authorship. 


Posthumous Evidence 

It has been shown that during the 
lifetime of Shaksper of Stratford, there 
was not one recorded word, nor any 
allusion to the writer nor to the actor 
nor to the Stratford man which identi- 
fies the writer with either of the others. 
Not until seven years after the Strat- 
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ford man’s death did any allusion ap- 
pear to identify the author with the 
Stratford man, nor was there any re- 
corded fact which would connect the 
Stratford man with the Shakespeare 
works. The First Folio appeared in 
1623. Here, posthumously by seven 
years, appeared the first words which 
conceivably might purport to attribute 
authorship to the Stratford man. It is 
this posthumous publication which 
contains what the Stratfordians call the 
“documentary proof” that the man of 
Stratford was the author. Sir Edmund 
K. Chambers includes in his Appendix 
B—“Contemporary Allusions” the ded- 
icatory epistles and the commendatory 
verses which appeared in the First 
Folio, as well as some other subsequent 
allusions by Basse, Taylor, Richardson, 
Walkley, Salisbury, Milton, Davenant 
and Benson, the last of which appeared 
in 1640. The other allusions dated after 
1616 and prior to the Folio add noth- 
ing to enlighten us about the identity 
of the author. If the First Folio were 
eliminated, there would be no evidence 
whatever even remotely purporting to 
connect Shaksper, the man of Stratford, 
with Shakespeare, the author. The First 
Folio is crucial to the Stratfordian case 
and must be carefully scrutinized. 


The First Folio (1623) 


This volume contains thirty-six plays. 
One of them is not included in the 
“catalogue” or index, and one play is 
rejected by Shakespeare scholars as 
not having been written by him. The 
page numbering is confused in places. 
The title page of the Folio is headed 
“Mr. WILLIAM SHAKESPEARES Com- 
EpIES, Histortes, & TRAGEDIES. Pub- 
lished according to the true Originall 
Copies”. Immediately beneath the title, 
and occupying more than half of the 
title-page is the grotesque Droeshout 
engraving, made by a youth not more 
than twenty years old, and not done 
from life.'5 Chambers includes this 
portrait in his Appendix C—“The 
Shakespeare-Mythos” (the dubious evi- 
dence). Careful examination of the 
drawing reveals a line down the edge 
of the face by the left ear, suspiciously 





13. Chambers, Volume 2, page 215. 
14. Chambers, Volume 2, page 86. 


15. See ENcyYcLoparpia BRITTANNICA under 
“Droeshout, Martin”. 
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like an indication of a mask. The face 
is as expressionless as a mask. The left 
and right sides of the doublet appear 
to be deliberately drawn so as not to 
match, and the right side looks as if it 
might be the back of the left side 
turned around. The body might be that 
of a dummy, “a mere stuft suit” (in 
the words of Ben Jonson in Every Man 
Out of His Humour). We suggest that 
the open-minded reader carefully ex- 
amine the drawing and then ask him- 
self whether or not it could be a 
fictitious portrait. 

Beneath the portrait are the words 
“LonpON Printed by Isaac Jaggard, 
and Ed. Blount. 1623”. Facing it are 
ten lines of verse addressed “To The 
Reader”, over the initials “B.I.”, com- 
monly accepted as those of Ben Jonson. 
The verses say “This Figure, that thou 
here seest put,/ It was for gentle Shake- 
speare cut;” The use of the word “for” 
Shakespeare, not “of” him, is con- 
sistent with the possibility of its being 
a fictitious representation. 

Next follows the dedicatory epistle 
“To the Most Noble and Incomparable 
Paire of Brethren”, William, Earl of 
Pembroke and Philip, Earl of Mont- 
gomery. In sycophantic tones the 
epistle states that the works are 
“trifles”, but that since their lordships 
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thought well of them and of the author, 
the writers of the epistle have seen fit 
to bring out the works after the death 
of the author, as a service to their 
worthy friend and fellow, Shakespeare, 
and humbly to offer them to their lord- 
ships’ patronage. The writers say they 
are rash in their undertaking to bring 
out the book and are fearful of its suc- 
Part of the epistle, dealing with 
the eminence of the Earls and the hum- 
bleness of the presenters, is couched in 
language which appears to be a para- 
phrase of Pliny’s dedication to the 
Emperor Vespasian of his Natural 
History. The epistle closes with “Your 
Lordshippes most bounden,/ IoHN 
HEMINGE/ HENRY CONDELL”. 

On the following page appears over 
the same names the epistle “To the 
great Variety of Readers”. This opens 
with an exhortation to buy the book. 
It refers to the plays as having been 
successfully produced. It states that the 
writers of the epistle have collected and 
published them, cured of the defects 
which had previously appeared in “di- 
verse stolne, and surreptitious copies, 
maimed, and deformed by the frauds 
and stealthes of iniurious imposters”, 
and that they now appear “cur’d and 
perfect of their limbes; and all the rest, 
absolute in their numbers” 


cess. 


as the au- 


thor (unnamed and unidentified) con- 
ceived them. They say of him “His 
mind and hand went. together: And 
what he thought, he uttered with that 
easinesse, that wee have scarce received 
from him a blot in his papers”. 

Next follow Ben Jonson’s verses un- 
der the caption “To the memory of my 
beloved, The AutHoR Mr. WILLIAM 
SHAKESPEARE: AND what he hath left 
us”, These verses are extravagantly 
laudatory of Shakespeare. They refer 
to him as “a monument without a 
tomb”. Without otherwise identifying 
Shakespeare the verses apostrophize 
the “Sweet Swan of Avon”. 

On the following page is a laudatory 
sonnet over the name Hugh Holland 
(who was a traveller and poet of Cam- 
bridge). This in no way identifies the 
author. Then follows the “Catalogue” 
or index with the defects mentioned 
above. Next appears the poem over 
the name “L. Digges” (Leonard Digges, 
a translator of Oxford) which says the 
works will live when “Time dissolves 
thy Stratford Moniment”. Then eight 
laudatory but unidentifying lines ap- 
pear over the initials I.M., thought by 
Chambers to be James Mabbe. 

The final prefatory page is headed 
“The Workes of William Shakespeare. 


containing all his Comedies, Histories. 
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and Tragedies: Truely set forth, ac- 
cording to their first ORIGINALL”. Then 
follows a list of “The Names of the 
Principall Actors in all These Playes” 
with the name William Shakespeare 
heading the list and preceding those of 
Richard Burbadge (sic) and the other 
leading actors of the day. 

On the subsequent pages appear the 
plays. Although the prefatory epistle 
states they are cured of the defects 
which previously appeared, as pub- 
lished they perpetuate many earlier 
errors and are full of patent mistakes 
in language, in grammar and in orthog- 
raphy which have baffled scholars and 
given rise to extended controversy over 
suggested corrections and emendations. 

In the colophon appear the words 
“Printed at the Charges of W. Jaggard, 
Ed. Blount, I. Smithweeke, and W. 
Aspley, 1623”. 

This then is the First Folio which, 
published seven years after the death of 
Shaksper, the man of Stratford, con- 
tains the first bit of evidence which 
might identify him with Shakespeare, 
the author. The posthumous evidence 
in the First Folio is the keystone of the 
Stratfordian case. 


Bequests to Heminge 
and Condell 

The will of Shaksper has been previ- 
ously referred to herein, and also more 
at length in my original article. The 
will contains bequests “to my flellowes 
John Hemynge Richard Burbage & 
Henry Cundell xxvjs viijd A peece to 
buy them Ringes”. These bequests are 
part of what is called the principal 
“documentary proof” of the Stratfordi- 
an authorship. The fact that 26 shil- 
lings and 8 pence were left to each of 
these three, who were actors, and were 
referred to as fellows, of itself would 
not tend to establish anything more 
than that the testator had been a fellow 
actor. By themselves, these bequests 
have no bearing upon the question of 


the authorship of the works. It is only 
in relation to the First Folio that they 
could have any relevance to that ques- 
tion. Richard Burbage died in 1619 
and had no connection with the First 
Folio except that his name appears in 
the list of actors. The names of the 
other two legatees have been variously 
spelled Hemynges, Heming, Hemings, 
Heminge, Cundell, Condel, Cundaile, 
Condell, etc. Chambers adopts Hem- 
inges as the spelling of the former’s 
name. Heminge and Condell are the 
spellings used in the First Folio, and 
are used herein for convenience. 
Chambers in his Appendix B gives 
two allusions to a Shakespeare as an 
actor, in 1603 and 1604, in association 
with Burbage, Heminge, Condell, Au- 
gustine Phillips, and others. (In 1605 
he and Condell were legatees under 
Phillips’ will.) These are the only ref- 
erences to this name as an actor re- 
corded before 1616, the year of the 
Stratford man’s death. There are two 
other subsequent references to a Shake- 
speare as an actor with Burbage, Hem- 
inge, Condell and Phillips. Both of 
these, however, were in the First Folio 
of Ben Jonson’s works, which was not 
published until 1616, the year Shaksper 
died. They show the name of William 
Shakespeare as having been that of an 
actor in 1598 in Jonson’s Every Man in 
His Humour, and in 1603 in Sejanus. 
Mr. Clary’s article states that the 
three legatees were members of the 
Lord Chamberlain’s Men and that the 
official records show that William 
Shakespeare was a member of their 
company. The Lord Chamberlain’s 
books do show an entry of payment to 
William Kempe, William Shakespeare 
and Richard Burbage as “seruants to 
the Lord Chamberleyne”!® for per- 
formances before the Queen on De- 
cember 26 and 28, 1594. But this 
“official record” which is offered as 
“documentary proof” is open to grave 
question. Sir Thomas Heneage was 





Treasurer of the Chamber from 1569 
to 1582 and later Vice Chamberlain 
from 1588 until his death in 1595. 
After his death a shortage was found 
in his accounts. The Queen wrote a 
stern demand to his widow, who suc- 
ceeded him as Treasurer, that she 
either explain the shortage or make 
good the amount of it. It was after 
this demand, and several years after 
the purported date, that the entry of 
the payment was made. It also appears 
in the same books that, contrary to the 
statement in the entry in question, it 
was the Admiral’s and not the Cham- 
berlain’s company that played before 
the Queen on December 26; and 
Henslowe’s diary shows that the Lord 
Chamberlain’s company played The 
Siege of London at his theatre on that 
date. Furthermore, the records of 
Gray’s Inn show that on December 
28, the Lord Chamberlain’s company 
played The Comedy of Errors at Gray’s 
Inn and not at Court before the Queen. 
Chambers notes these discrepancies in 
dates. Thus there is ample ground for 
questioning the genuineness of this 
“official record”. 

Elsewhere in Appendix B there are 
many references to the legatees or some 
of them as actors in various plays. 
These indicate specific roles played by 
them. But there is no other reference 
whatever to Shakespeare as an actor 
until the Shakespeare First Folio ap- 
peared in 1623. Nowhere is there any 
indication of any role assigned to him. 
In the First Folio list of the leading 
actors who are said to have taken part 
in the plays, the fact that the name of 
Shakespeare leads all the rest gives it a 
prominence utterly unwarranted by any 
other record. 

Burbage was by far the best known, 
and was a leading actor of the day. 
Little else is known of the other two 
legatees, Heminge and Condell. The 





16. Chambers, Volume 2, page 319 (in Ap- 
pendix D). 
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former is named in the 1613 deed and 
mortgage with the Stratford man, 
whose name is signed to these two 
documents as “William Shakspe” and 
“Wm Shakspr”, respectively. These 
documents related to the Blackfriars 
Gate-House. Burbage, Heminge and 
Condell, as well as Shakespeare and 
others are named in the answer of 
Heminge and Condell in the case of 
Witter v. Heminge and Condell in the 
Court of Requests in 1619, as having 
had interests a score of years earlier in 
the Globe and Blackfriars. Chambers 
tells us that Heminge stuttered by 1613 
and dropped out as an actor, and that 
Condell dropped out by 1620. There is 
an account that Heminge became a 
grocer and died in 1630; and that 
Condell became a publican and died in 
1623. The testimony of Heminge and 
Condell appearing in the First Folio is 
discussed below under the heading 
“Questions About the First Folio”. 


It is necessary to take special note of 
the fact that the bequests to Heminge, 
Burbage and Condell in Shaksper’s will 
were not in the body of the will as it 
was originally written. They are in 
an interlineation, added some time 
later, no one knows when, not even 
whether it was before or after the death 
of the testator. Chambers points out 
other “odd features” in the will. Ac- 
cording to Chambers, the will was 
found by Joseph Greene in 1747. That 
the will, as we know it, may have been 
tampered with is also suggested by the 
statement of Sir E. M. Thompson, the 
expert, who, as stated above, is cited by 
Chambers as thinking that the last sig- 
nature on the will does not appear as it 
was originally written. 
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Ben Jonson 

Hugh Holland, Leonard Digges, and 
James Mabbe, whose verses in the First 
Folio eulogize the author of the works, 
were closely associated with Ben Jon- 
son in school or in literary work.1* Of 
these, Jonson was, of course, by far 
the best known. It is upon Jonson’s 
testimony, particularly his two poems 
in the First Folio, that the Stratfordi- 
ans place the greatest reliance. As for 
identification of the author, Digges’ 
reference to “Thy Stratford Moni- 
ment”, is perhaps the strongest evi- 
dence for the Stratfordian case; but it 
is certainly not definitive. Jonson’s 
testimony is curiously vague. 

William Drummond reported of Jon- 
son: 


His Censure of the English Poets was 
this... 
That Shakesperr wanted Arte. 


Drummond also quoted Jonson as ridi- 
culing the author with the words: 


Sheakspear in a play brought in a 
number of men saying they had suf- 
fered Shipwrack in Bohemia, wher ther 
is no Sea neer by some 100 Miles. 


Jonson apparently did not know that 
Bohemia did have a sea-coast in the 
thirteenth century. 

In Timber: or, Discoveries Made 
Upon Men and Matters, Jonson said 
that: 


..the Players have often mentioned 
it as an honour to Shakespeare, that 
in his writing, (whatsoever he penn’d) 
hee never blotted out line. My answer 
hath beene, would he had blotted a 
thousand. 


and then he explained that although 
this was thought a malevolent speech, 


I lov’d the man, and doe honour his 
memory (on this side idolatry) as 
much as any. 
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Elsewhere, in Rowe’s Life of Shake- 


speare, it is said: 


Sir John Suckling, who was a profess’d 
admirer of Shakespear, had under- 
taken his Defence against Ben Jonson 
with some warmth. . . Ben frequently 
reproaching him with want of Learn- 
ing, and Ignorance of the Antients... 


In John Dryden’s Essay on Dramatique 
Poetry of the Last Age appears the 
following passage: 


In reading some bombast speeches of 
Macbeth, which are not to be under- 
stood, he [Ben Johnson] used to say 
it was horrour. 


Drummond in 1619 said of Jonson: 


He is a great lover and praiser of 
himself, a contemnor and Scorner of 
others, given rather to loose a friend 
than a jest, jealous of every word and 
action of those about him (especially 
after drink), which is one of the ele- 
ments in which he liveth, a dissembler 
of ill parts which raigne in him, a 
bragger of some good that he wanteth 

. vindicative, but if he be well an- 
swered, at himself for any religion 
being versed in both. 


In 1620 Jonson made a list of the 
distinguished persons he had known. 
It contained no mention of Shaksper 
or Shakespeare. Then within three 
years the First Folio was published 
containing his unrestrained praise of 
the “Soul of the Age”, “Star of Poets”, 
etc. 


Jonson’s principal testimony upon 
which the Stratfordians rely is that 
contained in the lines in the First Folio. 
The first of these relating to the por- 
trait have already been briefly dis- 
cussed. They do not identify the author 
in any way. The only other testimony 
of Jonson’s which could relate to the 
question of the authorship is contained 
in his extravagantly laudatory poem 
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about Shakespeare, in whose name the 
works were published. 
simply in the apostrophe to the “Sweet 
Swan of Avon”. (This may be a sig- 
nificant metaphor, since a swan is be- 
lieved to have no voice except at its 
death.) But do those words allude to 
Shaksper, the man of Stratford? There 
are three rivers in England named 
Avon. Their combined length is 235 
miles. Certainly the Stratford man was 
not the only person associated with any 
of these rivers. For instance, the Earl 
of Oxford (whether or not he wrote 
the works) owned three estates on the 
Upper Avon, the one which flows 
through Stratford. His estate, Bilton 
on Avon, was a few miles distant from 
Stratford, on the other side of the 
forest of Arden. If the phrase was in- 
tended to refer to Lord Oxford it would 
be just as apt. 


It consists 


That Jonson was a prime factor in 
the publication of the First Folio can 
hardly be questioned. Steevens sug- 
gested that Jonson wrote part of the 
epistle to the readers and revised the 
rest. Chambers favors this view.!* All 
of those who appear as authors of the 
prefatory material in the First Folio 
were close associates of Jonson’s. The 
recorded facts show that the Earl of 
Pembroke, who in 1615 became Lord 
Chamberlain, raised Jonson’s stipend 
in 1616 from 20 pounds a year (which 
Jonson mentioned to Drummond) to 
100 marks. In 1621. when Jonson was 
financially hard pressed, and the First 
Folio was being prepared for publica- 
tion, the Earl of Pembroke further in- 
creased Jonson’s stipend temporarily to 
200 pounds, or about $8,000 in our 
money. The Folio was dedicated to the 
Earl of Pembroke and to his brother, 
the Earl of Montgomery. The Oxfordi- 
ans call attention to the fact that the 
latter was Lord Oxford’s son-in-law. 
They and the others who doubt the 
Stratfordian authorship point out the 
weaknesses and even the suspicious 
character of what is offered as Jonson’s 
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testimony, as well as its quite possible 
financial motivation. 

It is in truth difficult to know how to 
evaluate the testimony of such an 
equivocal and self-contradictory wit- 
ness as Jonson. In any event, his praise 
of Shakespeare does not identify the 
man, and at the very best Jonson’s 
testimony is vague and indefinite. It is 
a slender reed to support so weighty a 
matter as the authorship of the Shake- 
speare works, 


Questions About the 
First Folio 

So much reliance is placed by Strat- 
fordians upon what is called the “docu- 
mentary evidence” in the First Folio, 
that it is frequently cited as the answer 
to all doubts about the authorship. 
Doubters are told that this First Folio 
settles every question. But does it? 

The first question it fails to answer 
is why this volume, published seven 
years after the death of Shaksper of 
Stratford, should be the very first 
evidentiary link between him and the 
Shakespeare works. But there are sev- 
eral other questions. 


Canon G. H. Rendall in Ben Jonson 
and the First Folio Edition of Shake- 


speare’s Plays wrote as follows: 


Financially the Folio implied expendi- 
ture on a large scale, in addition to 
the heavy costs of actual printing, pro- 
duction, and distribution; these alone 
were far beyond the means at the 
command of William Jaggard, who at 
this stage of his career was in no 






position to embark capital in so large 
a venture. From 1612 onwards, when 
Jaggard himself was stricken with 
blindness, the firm declined in pro- 
ductive energy and enterprise, and 
from 1617 to 1621 were further em- 
barrassed by bad debts and law suits. . . 
In 1621 printing of the Folio had al- 
ready been put in hand, and Jaggard 
himself died before its issue in 1623. 


William Jaggard was succeeded by 
his son Isaac in 1623 and the Folio 
appears as printed by Isaac Jaggard 
and Ed. Blount, who had already 
printed some of the quarto plays. In 
the colophon William Jaggard’s name 
is given as one of the printers, indicat- 
ing that the printing was already in 
hand when William died. 


As for the purported sponsors of the 
Folio, John Heminge and Henry Con- 
dell, those who attested the authenticity 
of the plays published in the Folio and 
represented themselves as being the 
speculative backers of it, Canon Ren- 
dall continues: 


As a business proposition the published 
price of 22 s. for an issue of (say) 
500 copies,19 even if realised in full, 
must have resulted in a deficit, far 
beyond the resources of the avowed 
editors, Heminge and Condell. 


Quite obviously, the financing of the 
Folio must have come from the outside. 
And what printer, even if he were not 





18. Chambers, Volume 1, page 142. 

19. This was the size of the issue according 
to the estimate made by Dr. Samuel Johnson 
(Tuts Star or Encianp, Dorothy and Chariton 
Ogburn, page 1243). 
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blind, would in such straitened cir- 
cumstances as Jaggard’s be likely to 
be too inquisitive about the authorship 
or to ask too many questions of those 
who brought him a substantial piece of 
business with its financing already 
provided? 

The dedicatory epistle addressed to 
the Earls of Pembroke and Montgom- 
ery is in substantial part an apparent 
paraphrase of the dedication of Pliny’s 
Natural History. This indicates classi- 
cal learning far beyond that which 
could be expected of two ordinary ac- 
tors such as Heminge and Condell. It 
adds to the suspicion that their names 
were used, probably because they had 
some association with the man of Strat- 
ford. The view, concurred in by Cham- 
bers, that Ben Jonson was the actual 
writer of at least part of the epistie, 
merely using the names of Heminge 
and Condell, is credible because of 
Jonson’s own familiarity with the clas- 
sics which he often paraded, as when 
he spoke disparagingly of Shake- 
speare’s learning. 

The suspicious appearance of the 
Droeshout portrait and of Ben Jonson’s 
verses relating to it has already been 
mentioned. 

The close association between Ben 
Jonson and the others who appear as 
authors of the prefatory epistles and 
poems is another circumstance to be 
considered in connection with the con- 
tention that a subsidy was paid to Jon- 
son to undertake the actual promotion 
of the publication. 


Jonson’s various other equivocal 
statements about Shakespeare as an 
author, his own failure to provide any 
real identification of the author of the 
contents of the First Folio, and the 
large payments to him at a time when 
he was financially embarrassed, add 
to the suspicion. 


The listing of the name of William 
Shakespeare on the list of “The 
Principall Actors in all these Playes”, 
ahead of the names of those who were 
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otherwise well known as leading actors 
of the day, is at variance with every 
other record and seems to have no rea- 
sonable warrant in good faith. 

In the prefatory epistles to which the 
names of Heminge and Condell are 
subscribed (probably by Jonson) it is 
stated that they were friends of the 
author, Shakespeare. This statement is 
the only link with the suspiciously in- 
terlined bequest in the will of Shaksper 
of Stratford. 

The statement over the names of 
Heminge and Condell asserts that they 
collected the works “according to the 
true originall copies” and that they 
cured them of the defects which ap- 
peared in the “stolne and surreptitious” 
copies. Manifestly this is untrue, since 
the First Folio is full of obvious errors 
and defects. 


The statement also asserts that they 
scarcely received a blot in the author’s 
papers. Chambers’ comment is “What 
one does not find is that absence of 
‘blots’ for which Heminges and Condell 
especially lauded Shakespeare”.?° The 
gist of the purported statement of 
Heminge and Condell is that the author 
wrote with such facility that he made 
few corrections and scarcely blotted a 
word. Can this truly be a reference to 
the man of Stratford,, in whose six 
painfully scrawled signatures there are 
no less than three blots? 

When we contemplate the probability 
that the financing of the publication 
was provided from the outside, the 
concern expressed by Heminge and 
Condell as to the financial success of 
the venture sounds hollow indeed. 


The letters over the names of Hem- 
inge and Condell contain so many 
patent misstatements that it is difficult 
to believe they were made in good 
faith inadvertently, and not deliberate- 
ly intended to deceive. The Strat- 
fordians place much reliance upon this 
testimony. But the statements them- 
selves, if indeed Heminge and Condell 
really made them, contain no direct 





identification of the author whose 
works they purport to have collected, 
corrected, published and sponsored. 
Thus even the First Folio, containing 
as it does the principal evidence for the 
Stratfordian authorship, is itself sub- 
ject to persistently haunting doubts. 
The Stratfordians either dismiss or 
ignore them, and accept the First Folio 
as settling all questions about the au- 
thorship. To others, however, the Strat- 
fordian authorship appears factually 
unsupported at best, and moreover 
seems an utterly incredible paradox—a 
phenomenon contravening human ex- 
perience. To them the unlikelihood of 
the Stratfordian authorship, the absence 
of other evidence and the doubts about 
the First Folio quite naturally suggest 
clues to a deliberate masquerade. 


Conclusion 

These supplementary notes will, it is 
hoped, make clearer the basis for the 
doubts about the Stratfordian author- 
ship. They at least expand the “all-too- 
condensed summation” of the external 
evidence in the case of William Shak- 
sper of Stratford as given in the origi- 
nal article. These notes are submitted 
for consideration in connection with 
that article and with the various other 
articles and comments on the subject 
which have appeared in the JOURNAL. 

With all these in mind perhaps you. 
ladies and gentlemen of the jury, will 
wish again to retire and consider fur- 
ther your verdict. It is for you to 
answer the two questions put to you at 
the outset: Was Shakespeare the same 
man as Shaksper, and if not, who was 
he? Was the author William Shaksper: 
Francis Bacon; Christopher Marlowe: 
Edward de Vere, Earl of Oxford; or 
someone else? 

In arriving at your own individual 
answers to these questions, each one of 
you will be solving for yourself the 
most baffling, and what is indeed “the 
greatest literary ‘whodunit’ of all time”. 





20. Chambers, Volume 1, page 509. 
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RATES 25 ye per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AmerIcAN Bar AssociaTION JourNaAL, 1155 
East 60th Street, Chicago 37, Illinois. 


SCIENTIFIC EXAMINATION OF QUES- 

tioned Documents by Ordway Hilton, 1 Vol., 
illustrated, $15.00 delivered. Callaghan & Company, 
6143 N. Cicero Avenue, Chicago 46, Illinois. Erwin 
W. Roemer reviewing this book in ABA Journal 
comments: “. . . highly necessary to lawyers and 
other investigators because it contains caveats 
against careless handling of material under investi- 
gation, and explains the proper ways to best pre- 
serve the evidence for critical scientific investi- 
gation.” 


LAW BOOKS NEW AND USED BOUGHT 
and sold at attractive prices. JonN BANKHURST, 
Union Commerce Building, Cleveland, Ohio. 








LAW OF DISPUTED AND FORGED DOCU- 

ments. J. Newton Baker makes a very impor- 
tant contribution in this field. $15.00. The Michie 
Company, Charlottesville, Va. 


LAW BOOKS—WE CAN SUPPLY THE 

following sets at this time: U.S. Attorney 
General Opinions, complete sets or odd volumes— 
Decisions of the Commissioner of Patents, com- 
plete sets or odd volumes. Practically all Law 
Reviews and Periodicals published in the U.S.A. 
Law Books bought, sold and exchanged. Write us 
for your every law book need. DENNIS & CO., 
INC., 251 Main St., Buffalo 3, New York. 








BOOKS 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BoaRDMAN 
Co., Ltp., 11 Park Place, New York City. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 IIlus- 
trations. Price $5.00. J. V. Harinc @ J. H. 
HarinG, 15 Park Row, New York 38, N Y. 





LAW BOOKS, CALENDARS, BOOK- 
MATCHES. Salesmen wanted. Koths Specialty 
Co., 516% Main, Vancouver, Wash. 





WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof” (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, “The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
45.5G ee 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci SxipwitsH, 
108 East Fourth Street, Los Angeles 13, California. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) Tue Haraison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED ner BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationa Law 
Lisrary APPRAISAL ASSOCIATION, 127 South 
Wacker Drive, Chicago 6, Illinois, 


WE PAY THE MOST AND SELL THE BEST 
for less, F.O.B. your office. Box 9MY-1. 





DETECTIVES 





THEO. R. GREVERS INTERNATIONAL PRI- 

vate Detective; Specialized foreign, Surveillance, 
Subterfuge, Undercover; Personal, Criminal, Indus- 
trial, Insurance, Inheritance, Missing Persons and 
Assets, Patent Infringement, Foreign Market and 
Branch-Plant Location Investigations; Investiga- 
tors male and female, speaking German, Swedish, 
Dutch, French, Spanish; References, Licensed, 
Bonded, Notarized Reports, Testimony; Box 978, 
Battle Creek, Michigan; Telephone, Woodward 
4-2445. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. DIckens 2-2391, 
Twenty years Nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory for 
qualifications. 


RICHARD BOWEN, DETROIT 27, MICH. 

28 years’ experience. Qualified in all courts, 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 


DONALD DOUD, CHICAGO, MILWAUKEE, 

Chairman, Document Section, American Academy 
of Forensic Sciences; Director, American Society of 
Questioned Document Examiners. 312 East Wiscon- 
sin Avenue, Milwaukee; Temple Building, Chicago. 


VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 


E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22. Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 


BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 

Over 15 years’ experience. 810 E. & C. Building, 

Denver, Colorado. Phone AComa 2-2360. 


LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit- 
ing, erasures, alterations, inks, etc. See Martindale- 
Hubbell. Member A.S.Q.D.E. 1830 Exchange Bldg., 
JAckson 5-1711. 




















HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. a 
in all courts. Members: American Society of 
Questioned Document Examiners. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “‘Questioned Documents’’. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 








M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





KARL_SCHOTTLER, ST. LOUIS, MO., 
915 Chestnut Street. Telephone GArfield 1-3399. 
Scientific Technique in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
WOodley 6-3050. 





HANNA F. SULNER, NEW YORK CITY. 

Qualified examiner of all kinds of questioned 
documents; expert testimony illustrated. 35-30 81 
Street, Jackson Heights 72, New York. IL. 8-6176. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394, 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls, Ohio. Telephone: Chestnut 7-6731. 26 years’ 
experience. Author of recognized articles. Retained 
by United States Government, Congressional Com- 
mittees, State of Ohio, Legal Profession in United 
States, Canada and foreign countries. Formerly 
Expert for Base Legal and Intelligence Depart- 
ments, AAF. Civilian Examiner for Cleveland 
Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 
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LAWYERS WANTED 





RAPIDLY GROWING CASUALTY COMPANY 

is forming a legal department for its Chicago 
Office for the handling of all types of casualty 
claims for Answer through trial. There will be no 
investigative work in connection with this depart- 
ment, inasmuch as that portion of the handling of 
the claim is handled by a separate claim department. 
Salary and opportunity are unlimited as the com- 
pany grows. Box 9N-1. 





POSITIONS WANTED 





ASSISTANT COUNSEL, PRESENTLY SERV- 

ing with New York Administrative Agency, seeks 
association with law firm or corporation where ex- 
perience in administrative proceedings and adjudica- 
tions will be of value. Position must offer oppor- 
tunity for retention of own practice. Available Janu- 
ary Ist, 1960. Box 9S-2. 





TOP ACADEMIC RECORD, COIF, LAW RE- 

view; 10 years successful government service, 
litigation and business practice in California. Age 
35. Seeks challenging firm or corporate connection 
outside of Los Angeles area. Box 90-8. 





ATTORNEY: LL.B; YOUNG; WIDE experience. 
Desires position with firm or corporation. Will 
relocate USA or abroad. Box 9N-2. 





CORPORATE COUNSEL, 9 YEARS VARIED 

experience general, international and maritime 
practice. Now on legal staff of international oil com- 
pany. Engineering undergraduate training and high 
scholastic record at top Jaw school. Seeks new pusi- 
tion, New York or New England. Box 9N-3. 


ATTORNEY-TAX, CORPORATE AND  SE- 

CURITIES LAW. Seven years’ invaluable ex- 
perience in government agencies and private prac- 
tice. Excellent academic record (law clerk). 
Desires law firm or corporate association. Prefers 
West Coast or D.C. area. Box 9N-4. 








FOR SALE 





MARYLAND REPORTS —COMPLETE AND 
in very excellent clean condition, $1350. Cash. 
Box 9N-5. 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200), 





GENEALOGICAL RESEARCH IN SOUTH 

Carolina — Land Titles — Heirs. Harold M. 
DeLorme, Jr., 3603 Monroe Street, Columbia 
5,34. 


$100,000 PRINCIPAL SUM FOR TOTAL 

permanent disability, loss of a hand or sight of 
one eye, or accidental death. Only $90 a year. See 
page 1140. 








ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. BentTLEY & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA. 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 


TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 


ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 


CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst — Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 7S-1. 


WEATHER EXPERT (PH.D.) AVAILABLE 
for consultation and testimony. Box 9F-6. 


MANAGEMENT CONSULTING’ SERVICE 

for Law Offices—specific problems or complete 
office. Covers Organization, Costs, Policies, Work 
Distribution, Billing, Salary Plans, Controls, Files, 
Office Manuals, Special Projects. Daniel J. Cantor 
and Company, Six Penn Center Plaza, Philadelphia 
3, Pa. 


CONSULTING PETROLEUM GEOLOGIST. 

Oil and Gas Property Evaluation. Independent 
Practical Oil Field Analysis. Addison L. Hayner, 
2 W. 46th Street, N.Y.C. CI 6-6473. 


PATENT LAWYERS—DO YOUR CLIENTS 

need models made; or are they looking for a 
manufacturer? Raydie, 248 Interstate, Addison, 
Illinois. 























WANTED TO BUY 





CASH FOR YOUR OLD LAW REVIEWS AND 
legal periodicals. Box 9A-7, 





Washington, D. C. 
St. Louis, Missouri 


Board of Governors Meetings 


Association Calendar 





Annual Meetings 





August 









Midyear Meeting, Chicago, Illinois 


Spring Meeting, Washington, D. C. 


Midyear Meeting 





Edgewater Beach Hotel, Chicago, Illinois 
Administration Committee 
Board of Governors 
Group Meetings 
House of Delegates 


Memphis, Tennessee 
Portland, Oregon 
Houston, Texas 
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Regional Meetings 








29-September 2, 1960 
August 7-11, 1961 


February 19-20, 1960 
May 15-17, 


February 18-23, 1960 

February 18, 1960 
February 19-20, 1960 
February 20-21, 1960 
February 22-23, 1960 


November 12-14, 1959 
May 22-25, 1960 
November 9.12, 1960 
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